United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 










IftfcS g»)^T>jr 




TZ> ^to flE 

t]*) \ » > 111 •*« >Ty* V^r *;■■;/.* *, 


1^1 


s 


Q> 9 

Jffijjjf 


3 

J?j 


























INDEX 

Page 


Jurisdictional Statement . 1 

Statement of the Case. 2 

Statement of Points. 5 

Summary of the Argument . 6 

Argument. 8 


I. The restriction here involved is void as an unrea¬ 
sonable restraint on alienation and as contrary to 
public policy; its enforcement by injunction vio¬ 
lates the due process clause of the Fifth Amend¬ 


ment and the Civil Rights Act. R.S. 1978, 8 U.S.C. 

Sec. 42 . 8 

II. The covenant agreement was improperly recorded 
and was ineffective as notice. 8 


A. Proper acknowledgment is prerequisite to 
proper recordation. 

B. The proof established a failure to meet the re¬ 
quirements of proper acknowledgment. 

C. The improperly recorded agreement was notice 
to no one of its contents. 

III. Injunctive enforcement of this covenant is inequi¬ 
table in view of the lack of detriment to the appel¬ 
lees and of the extreme hardship caused by injunc¬ 
tive ouster in the present housing situation. 12 

A. The proof established no detriment to the plain¬ 
tiff appellees save that the neighborhood would 
not be “one hundred percent white.” 

B. The injunction cannot fulfill the purpose of this 
covenant and restore this changed neighborhood 
to the status of a “one hundred percent white” 
neighborhood. 


























11 


Index Continued. 


Page 

IV. The judgment of injunction was issued arbitrarily 

without proper consideration of defense equities.. 15 

A. The Court excluded from the evidence the con¬ 
tracts under which the appellants purchased the 
property; by these contracts appellants ac¬ 
quired equitable title without notice of the cove¬ 
nant. 

B. The Court excluded testimpny as to the extreme 
shortage of colored housing and as to the irre¬ 
sistible economic forces compelling Negroes to 
occupy covenanted property. 

C. The Court refused to permit the tenant occu¬ 
pants to testify to the grave hardship and vir¬ 
tual impossibility of finding other quarters. 

Conclusion. IS 


AUTHORITIES CITED. 


Clark v. Harmer, 5 App. D. C. 114 (1895). 

Ford v. Ford, 27 App. D. C. 401 (1906). 

Grady v. Garland, 67 App. D. C. 73, 89 F. 2d 817. 

Hundley v. Gorowitz, 77 App. D. C. 48,132 F. 2d 23.... 
Hurd v. Hodge, Cases 9196, 9197, decided May 26,1947. 
Ohio National Bank v. Berlin, 26 App. D. C. 218 (1905) 


12 

10 

17 

14 

8 

12 


CONSTITUTION AND -STATUTES 


U. S. C., Title 8, Sec. 42 (R. S. 1978). 6, 8 

D. C. Code, Title 45, ; 

Sec. 1605 . 6 

Sec. 503 . 8, 9 

Sec. 402 . 9 

Sec. 505 . 9 














IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9580 


WILLIAM L. SAUNDERS, ET AL., Appellants , 

v. 

JOSEPH BOGAN, ET AL., Appellees 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 


Jurisdiction is based on D. C. Code 1940, Title ii, Sec¬ 
tion 101, and United States Code Title 28, Section 225, to 
review the judgment of the United States District Court for 
the District of Columbia canceling a deed and enjoining 
any sale to or occupancy by Negroes of Lot 25 in Square 
3123 with improvements thereon known as 83 W Street, 
Northwest, in the District of Columbia, because of restric¬ 
tive racial covenant on the title to same. 
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STATEMENT OF THE CASE. 

Suit was filed by the plaintiffs (appellees) as white own¬ 
ers of various properties located on W Street, Northwest, 
between North Capitol Street and First Street against 
William L. Saunders and wife, Josephine Saunders, owners 
of record of Lot 25, Square 3123, 83 W Street, Northwest, 
and against the grantor of the Saunders, Florence E. 
Urciolo, alleging that the purchase and occupancy of prem¬ 
ises 83 W Street, Northwest, violated the following neigh¬ 
borhood covenant agreement: 

“That no part of the land now owned by the parties 
hereto . . . shall ever be used or occupied by, or sold, 
conveyed, leased, rented or given to Negroes or any 
person or persons of the Negro race or blood."' 

Plaintiffs asked that the deed to the Saunders be set aside 
and that they be enjoined from occuping the property and 
that Florence Urciolo be enjoined from selling that prop¬ 
erty to Negroes. 

Defendants answered denying that the plaintiffs were 
white; that the defendants Saunders were Negroes; that 
they purchased the property in good faith without notice 
of the restrictive covenant; and asserting that the neighbor¬ 
hood was not white and could not be made so by decree of 
Court; further asserting the invalidity of the covenant; and 
asserting that Florence E. Urciolo was merelv a straw 
party for her husband, Raphael G. Frciolo. (App. 10) 

Raphael G. Urciolo filed a motion to intervene as defen¬ 
dant as a real party in interest. (App. 12) The Court 
granted the motion to intervene and advanced the cause for 
trial. (App. 13) 

The racial restrictive agreement here involved bears date 
of March 23, 1946 and was recorded July 29, 1946 and was 
between owners of various properties located on W Street, 
Northwest, between North Capitol and First Streets, and 
plaintiffs are signatories thereto. 




Title to premises 83 W Street was transferred from 
Blanche Vance, one of the signers of the restrictive agree¬ 
ment, to the defendant Florence E. Urciolo by deed dated 
September 30, 1946 and recorded October 17, 1946. Said 
premises were conveyed by Florence E. Urciolo to the de¬ 
fendants Saunders by deed dated October 2, 1946 and re¬ 
corded on October 17, 1946., 

The property here involved is located in a fringe neigh¬ 
borhood that was once solidly white, on the northeast corner 
of the intersection of First and W Streets, Northwest. The 
southeast corner of the intersection is owned and occupied 
by colored. (App. 124) The southwest corner is also 
colored occupied. (App. 39) The northwest corner is 
vacant and the northeast corner is the one here involved. 

W Street between First and North Capitol Streets is 
white occupied. W Street to the west of First Street is 
predominantly colored. It was stipulated that all the terri¬ 
tory to the west of First Street from Rhode Island Avenue 
north to Adams Street is predominantly colored. (App. 
39, 40) First Street between W and V Streets is predomi¬ 
nantly colored in this 2100 block. (App. 39, 106) First 
Street, in the 2200 block is occupied by both colored and 
white. (App. 31, 38, 105, 106) 

The building on 83 W Street is a row house, part of the 
row houses in the 2200 block of First Street, and is sep¬ 
arated from W Street houses by an alley. (App. 50) It is 
a three story, light brown brick house. (App. 108) The 
houses along W Street are two story white brick houses. 
(App. 108) 

The building on the southeast corner of First and W 
Streets is also separated from the W Street houses by an 
alley, is also brown brick and the entrance that is used 
mainly by the occupants (colored) is the rear entrance from 
W Street. (App, 124) 

Mrs. Bogan, who, with her husband, was the moving 
party procuring the execution of the covenant agreement 
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(App. 44), testified that the purpose of this agreement was 
to keep the neighborhood “one hundred percent white” and 
that the harm from colored occupancy was that the neigh¬ 
borhood would no longer be one hundred percent white. 
(App. 66) She also testified that prior to the ownership by 
the defendants the premises, S3 W Street, were used as a 
rooming house (App. 42) by the owner living with a man 
not her husband. After obtaining title to the property, it 
was physically improved by the defendant Saunders (App. 
43) and brought into compliance with the regulations of 
the District of Columbia governing apartment house prop¬ 
erties in compliance with the notice of the District of Co¬ 
lumbia Health and Building Inspection Departments. 
(App. 91) 

Mrs. Bogan admitted that the defendants Saunders are 
good citizens and that occupancy by them of S3 W Street 
would not force her to move out of the neighborhood (App. 
65, 69, 70) 

Defendants further offered to put the entrance to the 
house here involved on First Street and to cut off the W 
Street entrance. 

Mr. Baver, the Notarv Public who took the acknowledg- 
ment of all but a few of the signatories to the covenant 
agreement, testified that most of the parties had signed the 
instrument and that he then obtained the acknowledgments 
at a different time from the signing. (App. 73, 74) In the 
majority of cases he had known the parties and in the other 
cases he secured information from other persons who knew 
the party acknowledging the instrument. (App. 72) In 
many instances he was introduced to the party who had 
signed the instrument out of his presence simply for the 
purposes of taking the acknowledgment, in the instance of 
Louise Schmidt (App. 74), Hazel'Myers (App. 25), W. A. 
Grisbv (App. 76), the Randalls and Cralevs (App. 78, 79) 
and others (App. 81). He introduced himself to Mr. and 
Mrs. Felder (App. 77) and to William Wagner. 
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The Court refused to permit testimony as to the character 
and type of occupancy prior to that of defendants (App. 
48, 49); as to the history of the property that this has 
always been First Street property (App. 110); as to the 
condition of the property when taken over by the defen¬ 
dants (Ai»]>. llo, 116); as to the impossibility of the occu¬ 
pants finding other quarters (App. 115, 116); as to the futil¬ 
ity of enforcing such covenants, and the irresistible eco¬ 
nomic forces compelling Negroes to move into covenanted 
property (App. 118). The Court also refused to permit 
the introduction into evidence of the contract of purchase 
through which the defendants acquired the property, and 
which bore date prior to the recordation of the covenant 
agreement and in which the purchaser was a colored man. 
(App. 120, 121, 122, 123) The Court further refused to 
permit expert testimony that housing is in even shorter sup¬ 
ply for colored than white, and that colored pay higher 
prices appreciating the value of the property (App. 131, 
132). 

STATEMENT OF POINTS. 

1 . Judicial enforcement of a racial restrictive covenant 
is contrary to the due process clause of the Fifth Amend¬ 
ment to the Constitution, to Section 1978 of the Revised 
Statutes, and to public policy; the covenant itself is void 
as an unlawful restraint on alienation. 

2 . The Court erred in denying defendants’ motion to dis¬ 
miss; the plaintiffs had failed to show injury sufficient for 
the granting of an injunction and the neighborhood had 
changed. 

3. The finding of the Court that the covenant agreement 
was duly recorded is against the evidence and the weight 
of the evidence. 

4 . The Court erred in excluding the contracts under 
which the defendants purchased the property; by these 
contracts the defendants acquired equitable title without 
notice of any covenant. 
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5. The Court erred in not permitting testimony as to the 
futility of trying to enforce the covenant. 

6. The Court erred in not permitting expert testimony as 
to the irresistible economic forces compelling Negroes to 
occupy covenanted property. 

7. The Court erred in not permitting expert testimony as 
to the extreme shortage of colored housing and that colored 
penetration appreciates the value of property in general ami 
of this property in particular. 

8 . The Court erred in not permitting the tenant occupants 
of the premises to testify as to the grave hardship and vir¬ 
tual impossibility of finding living quarters. 

9. Injunctive ouster is contrary to the District of Colum¬ 
bia Emergency Rent Act (D. C. Code, Title 45, Section 
1605). 

SUMMARY OF THE ARGUMENT. 

I. The restriction here involved ^s void as an unreasonable 
restraint on alienation and as contrary to public policy: 
its enforcement by injunction violates the due process clause 
of the Fifth Amendment and the Civil Rights Act. R.S. 
1978, 8 U.S.C. Sec. 42. 

II. The covenant agreement was improperly recorded 
and was ineffective as notice. 

A. Proper acknowledgment is prerequisite to proper 
recordation. 

B. The proof established a failure to meet the require¬ 
ments of proper acknowledgment. 

C. The improperly recorded agreement was notice to 
no one of its contents. 

III. Injunctive enforcement of this covenant is inequi¬ 
table in view of the lack of detriment to the appellees and 
of the extreme hardship caused by injunctive ouster in the 
present housing situation. 
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A. The proof established no detriment to the plaintiff 
appellees save that the neighborhood would not be 
“one hundred percent white.” 


B. The injunction cannot fulfill the purpose of this 
covenant and restore this changed neighborhood to 
the status of a “one hundred percent white” neigh¬ 
borhood. 


IV. The judgment of injunction was issued arbitrarily 
without proper consideration of defense equities. 

A. The Court excluded from the evidence the contracts 
under which the appellants purchased the property; 
by these contracts appellants acquired equitable title 
without notice of the covenant. 

B. The Court excluded testimony as to the extreme 
shortage of colored housing and as to the irresisible 
economic forces compelling Negroes to occupy cove¬ 
nanted property. 

C. The Court refused to permit the tenant occupants 
to testify to the grave hardship and virtual impos¬ 
sibility of finding other quarters. 
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ARGUMENT. 

I. 

The restriction here involved is void as an unreasonable 
restraint on alienation and as contrary to public policy; 
its enforcement by injunction violates the due process clause 
of the Fifth Amendment and the Civil Rights Act . 1 

The Court has but recently had occasion to pass upon 
the validity and enforceability of racial restrictive cove¬ 
nants in the case of Hurd v. Hodge. 2 

In that case this Court decided the issues raised in this 
portion of the argument adversely to the contentions of 
appellant. However, the dissenting opinion of Mr. Justice 
Edgerton ably expounds appellant’s position. Rather than 
reargue and belabor the points therein decided, appellant 
simply adopts the dissenting opinion in its entirety and re¬ 
quests that this Court consider that opinion as a portion 
of this brief. 

The general determination by the Hurd case and other 
cases decided by this Court that racial restrictive covenants 
are not void and unenforceable by injunction is not a deter¬ 
mination that an injunction should issue as a matter of 
course in this particular case. Other rules and principles 
of equitable jurisprudence intervene. 

n. 

The covenant agreement was improperly recorded and 
was ineffective as notice. 

That proper acknowledgment is prerequisite to proper 
recordation is plainly stated in the District of Columbia 
Code. Title 45, Section 503 (1940) provides: 

l R. S. 1978, 8 U. S. C., Section 42. 

■“All citizens of the United States shall have the same right, in every 
State and Territory, as is enjoyed by white citizens thereof to inherit, 
purchase, lease, sell, hold, and convey lenl and personal property.” 

-Cases 9196, 9197, decided by this Court May 26, 1947. 

A consolidated petition for certiorari has been filed in the Supreme 
Court in this Hurd case. 

The Supreme Court has recently granted certiorari in two cases in¬ 
volving the validity of racial restrictive covenants. Shelley v. Kraemcr . 
No. 72 (October term 1947) and McGhee v. Sipes, No. 87 (October term 
1947). 
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The recorder shall not accept for record or record any 
instrument which shall not be executed and acknowl¬ 
edged agreeably to law by the person or party therein 
granting or contracting with respect to his right, title, 
or interest in the land therein described. 


The form and essentials for the proper acknowledgment 
of the covenant agreement here involved and also laid 
down in the Code, and are: 


Acknowledgment of deeds :i may be made in the District 
of Columbia before any judge of any of the Courts of 
said District, the clerk of the District Court of the 
United States for the District of Columbia, or any no¬ 
tary public, or the recorder of deeds of said District, 
and the certificate of the officer taking the acknowledg¬ 
ment shall be to the following effect: 


I, A B, a notary public (or oilier officer authorized) 
in and for the District of Columbia, do hereby certify 
that CD party to a certain deed bearing date of the 
.... day of., and hereto annexed, person¬ 

ally appeared before me in said District, the said 
C D being personally well known to me as, (Or proved 
by the oath of credible witnesses to be) the person 
who executed the said deed, and acknowledged the 
same to be his act and deed. 

Given under my hand and seal this.day 

of. 


A.B. (Seal) 

D. C. Code (1940), Title 45, Section 402. 


The obvious and fundamental purpose of the require¬ 
ment of acknowledgment for recordation is to protect the 
certainty of titles by providing a safeguard against the re¬ 
cordation of false, forged or fraudulent instruments. This 
purpose is plainly reflected in the requirements that the 
party personally appear before the notary, that the party 
be personally well known to the notary as the person who 
executed the deed, or that the party be proved by the oath 

3 The jurat for a deed and for a covenant agreement are identical. Sec¬ 
tion 505 of Title 45 provides for the acknowledgment and recordation of con¬ 
tracts relating to land in the same manner as deeds. 













10 


of credible witnesses to be the person who executed the in¬ 
strument and, finally, that the party acknowledge the instru¬ 
ment. 

Were these requirements met in the instant case? 

The recitals of the jurat attached to the covenant agree¬ 
ment, save for the omission of the word “well” in the 
phrase “being personally well known,” conform exactly to 
the recitals required by the Code provision; but this is not 
enough. There must be an actual correspondence between 
the recitals of the jurat and the actual facts of the purported 
acknowledgment. 

In the first place the certificate of acknowledgment is not 
conclusive as to the facts it contains but is open to rebut¬ 
tal. 4 

And secondly, to hold otherwise, that a mere conformity 
of recitals of the acknowledgment and of the Code is suffi¬ 
cient and that it is not necessary that the recitals of the 
acknowledgment be true, would be to reduce the Code re¬ 
quirements to an empty formality and to frustrate the pur¬ 
pose of the acknowledgment requirement. What protec¬ 
tion would such a holding afford against a forged instru¬ 
ment ? 

The certificate of the notary, Mr. Bayer, recites that tin* 
parties were personally known to him as the persons who 
executed the covenant; but by the uncontradicted testimony 
of Mr. Bayer, the notary called as the plaintiffs’ witness* 
the facts refute the conclusion that the parties were known 
to him in the sense required by the Code. 

First of all, most of the parties to the covenant signed 
the instrument at a time different from that of acknowledg¬ 
ment/* In many instances the notary was introduced to the 
signatory on that one occasion and simply for the purpose 
of taking the acknowledgment of persons who had already 


•* Ford v. Ford, 27 App. D. C. 401 (1900). 
•' App. 73, 74. 
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signed the agreement. 6 Without previous acquaintance the 
notary introduced himself to some of the signatories. 7 

Under such circumstances, can it be true to say that the 
parties were personally known to the notary as the parties 
who had executed the covenant agreement?—parties most 
of whom had signed at a different time, some of whom lie 
had been introduced to but once to take their acknowled- 
ment, to some of whom he introduced himself? The knowl¬ 
edge of the notary was mere hearsay. 

It might be well to note that the code requires that the 
parties be personally well known to the notary as the per¬ 
sons who executed the agreement. The word well indicates 
the legislative meaning and is not mere surplusage, but in¬ 
dicates the extreme care that the legislature would require 
before permitting the record of title to be marked by an 
instrument. The Court below found that the omission of 
the word well from the recitations of the certificate in this 
instance was not a material omission. In the statute the 
word does convey a definite meaning in support of the posi¬ 
tion here taken, that a single introduction for the purpose 
of taking an acknowledgment to an instrument signed out 
of the notary’s presence is insufficient to make a party well 
known to the notary as one who executed the instrument. 

The position here taken by appellant imposes no undue 
burden upon the notary; it merely would require more care. 
It gives him the alternative afforded by the statute, either 
personal knowledge or the oaths of credible witnesses; and 
it further effectuates the whole of the statute. Under the 
interpretation of the lower Court it is difficult to conceive 
of a factual situation to which the code alternative would 
be applicable, if it does not apply to the situation here. The 
position of the appellant conforms to the canon requiring 
that effect be given to all the words of a statute if possible; 
and it further effectuates the legislative purpose of protec- 

0 App. 74, 75, 78, 79, 81, namely, Louise Schmidt, Hazel Myers, W. A. 
Trigsby, Mr. Randall, Mrs. Randall, Mr. Oraloy, Mrs. Crnlcy, and 'others. 

~ App. 77, Mr. and Mrs. Felder. 
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tion against forgery by requiring that the information fur¬ 
nished a notary be under oath when the notary acts upon 
the word of another. 

From the proposition that the instrument was improperly 
acknowledged and improperly recorded, it follows that the 
recordation of this covenant was not notice to the appel¬ 
lants. 


The record of an instrument that is not permitted by 
law to be recorded, or that is not proved for record n< 
required by law, is constructive notice to no one. s 

To hold otherwise would be to grant to a party the benefit 
of the recording act without meeting the requirements it 
sets to attain that benefit. 

To recapitulate, appellant submits that the undisputed 
proof of the plaintiff-appellees established a failure to meet 
the code requirements for a proper acknowledgment in that 
the parties were not personally well known to the notary as 
the signers of the covenant agreement; that the improperly 
acknowledged instrument was invalidlv recorded; that this 
invalid recordation was ineffective to charge appellants with 
notice of the racial restriction and they were not, therefore, 
hound by it. 


III. 

Injunctive enforcement of this covenant is inequitable in 
view of the lack of detriment to the appellees and of the 
extreme hardship caused by injunctive ouster in the pres¬ 
ent housing situation. 

The purpose of this racial restrictive covenant against 
colored is to keep the property white. The plaintiffs them¬ 
selves testified that the purpose of this agreement was to 
keep the neighborhood “one hundred percent white,” and 
that the harm to them from colored penetration was that 

* Clark v. Harmer , 5 App. D. C. 114 (1895), pane 121; ft’, also Ohio No 
tional Bank v. Berlin, 26 App. D. 0. 218 '1905). 
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the neighborhood would no longer be “one hundred percent 
white. ’ ,9 

The record is clear that the appellants had physically 
improved the property and brought it into compliance with 
the District of Columbia regulations governing apartment 
and rooming houses. 10 The property was being used as a 
rooming house prior to its acquisition by appellants, indi¬ 
cating that it was already in the economic processes of de¬ 
cay. 11 The record is completely devoid of any objections 
to the character and persons of the defendants 1 ”; it is like¬ 
wise lacking any testimony to show that colored penetration 
had reduced the market value of the property here in¬ 
volved.™ The sole objection was that the neighborhood 
would no longer be one hundred percent white. 

But that raises two questions. Was the neighborhood 
white prior to the acquisition of this house by defendants? 
Will the injunction make the neighborhood one hundred per¬ 
cent white? Both these questions must be answered in the 
negative. 

The property is located in a fringe neighborhood, that 
was once solidly white, on the northeast corner of the inter¬ 
section of First and W Streets. The southeast corner is 
colored owned and occupied. The southwest corner is also 
colored occupied, while the northwest corner is vacant. 

This house is a row house, part of the row houses in the 
2200 block of First Street, and is separated from the W 
Street houses by an alley. It is a three-story, light brown 
tapestry pressed brick house. The houses along W Street 
are two-storv white brick houses. 


!> App. 66. 

1° App. 43 and 91. 

U App. 42. 

12 Mrs. Bogan, the moving party behind this covenant, stated that the 
Saunders are good citizens and that they were not personally objectionable. 
App. 65, 70. On the other hand, in relation to the type of neighborhood and 
its occupants, the record discloses that the owner (feminine) of the premises 
prior to the appellants was living with a man not her husband. 

13 On the points here stated negatively, the Court excluded the affirmative 
testimony of the appellants that would establish the opposite; this rejected 
testimony is treated under the next section of argument. 
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By its physical structure this house must be "rouped 
with the First Street houses in the 2200 block, and they are 
subject to mixed occupancy. 

But the appellees argued that if this house is colored 
occupied then the neighborhood will no longer be one hun¬ 
dred percent white. What of the southeast corner at that 
intersection ? Is that not also part of the same neighbor¬ 
hood? It has an entrance on W Street and this is the en¬ 
trance that is mainly used by its colored occupant-owners. 
It also is separated from the rest of the W Street houses 
bv an allev. It would seem that both the northeast and the 

V * 

southeast corners should be construed as part of the same 
neighborhood; both are row houses and both have the same 
separation from W Street. 

Appellees are in the unenviable position of contending 
that prior to the advent of the appellants the neighborhood 
was one hundred percent white and that the occupancy of 
the southeast corner by colored who came along W Street 
from the car line and who used the entrance on W Street 
did not prevent the neighborhood from being one hundred 
percent white. 

The injunction issued in this case cannot fulfill the pur¬ 
pose of this covenant and restore this changed neighborhood 
to the status of a one hundred percent white neighborhood. 
This injunction cannot oust the colored from the southeast 
corner, nor the southwest corner; neither can it oust the 
colored from the rest of the row in the 2200 block of First 
Street. 

The effect of this injunction is “to create an unnatural 
barrier to civic development and thereby to establish a vir¬ 
tually uninhabitable section of the citv”. 14 Colored mav 
• » * 

live in all the other houses in that row in the 2200 block of 
First Street, but under this injunction they cannot live in 
this one unit of the row. 

It is respectfully submitted to this Court that the color 
of a man’s skin is not a detriment to the neighborhood 


n Hundley v. Cor civile, 77 IT. S. App. T). C. 48, 132 F. 2d 23 (1942). 
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wherein lie lives. That is the subjective and personal view 
taken by the plaintiff appellees in this action. But the 
Court of equity cannot share this partisan view. Objec¬ 
tively, no detriment has been shown by the plaintiff-appel¬ 
lees and there exists no basis for the granting* of the in¬ 
junction: or even assuming, arguendo, that some detriment 
has resulted to the plaintiffs, still that detriment must be 
weighed against the hardship caused to the defendants by 
the injunctive ouster in this day of acute housing shortage. 
When these factors are weighed and balanced, the extreme 
hardship of injunctive ouster greatly outweighs any bene¬ 
fit that the appellees may possibly derive. 


IV. 

The judgment of injunction was issued arbitrarily with¬ 
out proper consideration of defense equities. 

T)ie lower Court, excluded from the evidence the con¬ 
tracts under which the appellants purchased the property: 
by these contracts appellants acquired equitable title with¬ 
out notice of the covenant. 

Appellant offered in evidence two contracts of sale for 
the premises 83 W Street, both being, the customary forms 
of contracts used for the sale of realty in the District of 
Columbia. The first contract was dated April 27. 1943 and 
signed by Blanche Vance as seller and A. LeCesne as pur¬ 
chaser. A. LeCesne is a colored man. The second contract 
bears date of July 13, 1946 and is signed by Florence E. 
Urciolo as seller and the appellants Saunders as purchasers. 
The Court refused to accept in evidence either of these con¬ 
tracts. 

This, appellant submits, was error. In the first place, 
Blanche Vance was the party who signed the restrictive 
agreement, as well as being the predecessor of the appel¬ 
lants in title. However, Blanche Vance did not acknowledge 
the covenant agreement until July 25, 1946, approximately 
three months after she had signed a contract of sale with 
one A. LeCesne as purchaser and A. LeCesne was a colored 
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man. Thus, by the covenant agreement she agreed not to 
do that which she had already done; and yet the agreement 
is enforced by this injunction against those to whom she 
had sold. 

By the doctrine of equitable conversion, title bad passed 
in equity to the purchasers and was no longer in Blanche 
Vance at the time of the acknowledgment and recordation 
of the agreement. She held bare legal title to the property. 
In equity the appellants owned the property, and had ac¬ 
quired title at a time when the record was unencumbered by 
racial restrictions. 

For this Court to enforce the racial restriction against 
the appellants, they must have acquired title with notice of 
the restriction. Vet the Court refused to permit the appel¬ 
lants to introduce evidence that would show that in equity 
(and this is a suit in equity for equitable relief) the appel¬ 
lants acquired title before there was any agreement of 
record. 

The position of the trial Court was simply that if the 
covenant agreement were validlv executed and recorded 
and the defendants held the property in violation thereof, 
then the injunction would issue as a matter of course. 

Taking this position, the Court refused to permit testi¬ 
mony as to the character and type of occupancy prior to 
that of defendants (App. 4b); as to tin* history of the prop¬ 
erty that this has always been First Street property (App. 
110 ); as to condition of the property when taken over by 
the defendants (App. 115, 116); as to the irresistable eco¬ 
nomic forces compelling Negroes to move into covenanted 
property (App. 118). The Court further refused to permit 
expert testimony that housing is in even shorter supply for 
colored than for white, and that colored pay substantially 
higher prices appreciating the value of the property (App. 
131, 132). 15 

15 The Court rejected the proffered testimony of appellant that eolored 
pay 30 per cent higher priees for comparable properties. 
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In Grady v. Garland™ Mr. Justice Van Orsdell said that 
covenants were for the very purpose of stemming* the move¬ 
ment of the Negro*population (at P. 75). Certainly appel¬ 
lants were entitled to make their proof that these covenants 
do not stem the movement of the Negro population; that 
under the pressure of economic laws and population growth 
the movement of population sweeps on and over these 
covenants. 

This Court has said: 

“Whenever, therefore, it is shown that the purpose of 
the restriction has been frustrated and that the result 
of enforcing it is to depreciate rather than enhance the 
value of the property concerned, a court of equity 
ought not to interfere.” 

Hundley v. Gorncifz, supra, at page 49. 

Vet the Court below refused to permit appellants to make 
their proof that colored occupancy would appreciate the 
value of this property, and that this property had a greater 
market value for colored than for white. 

This Court has held that covenants ought not to be en¬ 
forced when enforcement would substantially lessen the 
value of the property. Is not this the very evidence that 
the Court excluded? 

The Court further refused to permit the tenant-occupants 
to testify to the grave hardship and the virtual impossibil¬ 
ity of finding other quarters in these days of Rent Control. 
Yet it is against these very tenants that the injunctive 
ouster runs. It would seem that the very least to which 
these people were entitled was to present their story to the 
Court. How could the Court weigh the benefit to the plain¬ 
tiffs against the serious hardship to the occupants of the 
property without permitting them to tell their story? The 
familiar principle of balancing the equities would demand 
that the occupants be entitled to detail the hardship an in¬ 
junction would work upon them. The appellees were al¬ 


io 67 App. D. C. 73, 80 F. 2d 817. 
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lowed to present their side of the case, the supposed injury 
to them. Were not the tenants entitled to do likewise? 

Appellants respectfully submit that to hold that an in¬ 
junction would issue as a matter of course, if the agree¬ 
ment were validily executed and recorded and the property 
held in violation thereof, is to oversimplify the case and 
is to act arbitrarily without a consideration of defense equi¬ 
ties. 

CONCLUSION. 

For the reasons above set forth appellants respectfully 
urge that the judgment be reversed with costs against the 
appellees. 

Leonard 0. Collins, 

907 New York Ave., Northwest, 
Washington, D. C., 

Attorney for Appellants. 

Raphael G. Urciolo, 

.907 New York Ave., Northwest, 
Washington, D. C., 

In Proper Perso?i. 
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I. 

PLEADINGS. DOCKET ENTRIES AND OTHER 

PAPERS. 

295 [Filed Dec. 31 1946] 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 38276 

.Joseph Bogan, Katherine Louise Bogan, 67 W Street, 
Northwest, Martha A. Richter, 28 W Street, North¬ 
west, Agnes Feaksox, 30 W Street Northwest, Zula 
Zoxc. Sampsell, 32 W Street, Northwest, Edgar W. 
Bootman, Bessie S. Bootman, 34 W Street, Northwest, 
William C. McCubbix, .Jessie E. McCubbin, 60 W 
Street, Northwest, Rachel E. Champayxe, 64 W Street, 
Northwest, William F. Wagner, 33 W Street, North¬ 
west, Jack Walter Holder, Annie Laura Holder, 39 
W Street, Northwest, Margaret J. Murray, 73 W 
Street, Northwest, Plaintiffs. 

v. 

(1) William L. Saunders, 149 Adams Street, Northwest, 

(2) Josephine Saunders, 149 Adams Street, Northwest, 

(3) Florence E. Urciolo, 1630 Webster Street, North¬ 
west, Defendants. 

Complaint for* Injunction 

The plaintiffs respectfully state to this Honorable Court 
as follows: 

1. The plaintiffs are citizens of the United States, resi¬ 
dents of the District of Columbia, all adults and members 
of the white race. 

296 2. That the defendants, William L. Saunders and 
Josephine Saunders, are citizens of the United 

States, residents of the District of Columbia, and are 
negroes or persons of the negro race or blood; that the 
defendant, Florence E. Urciolo, is a citizen of the United 
States and a resident of the District of Columbia and is of 
the white race. 
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3. That the plaintiffs, Joseph Bogan and Katherine 
Louise Bogan, his wife, are the owners in fee simple and 
the occupants of Lot 77, Square 3123, improved by 67 W 
Street, Northwest; that the plaintiff, Martha A. Richter, is 
the owner in fee simple and occupant of Lot 71, Square 
31 IS, improved by 28 W Street, Northwest; that the plain¬ 
tiff, Agnes Pearson, is the owner in fee simple and occupant 
of Lot 70, Square 3118, improved by 30 W Street, North¬ 
west; that the plaintiff, Zula Song Sampsell, is the owner 
in fee simple and occupant of Lot 69, Square 3118, improved 
by 32 W Street, Northwest; that plaintiffs, Edgar W. Boot- 
man and Bessie S. Bootman, his wife, are the owners in fee 
simple and occupants of Lot 68, Square 3118, improved by 
34 W Street, Northwest; that plaintiffs, William C. Mc- 
Cubbin and Jessie E. McCubbin, his wife, are the owners 
in fee simple and the occupants of Lot 55, Square 3118, 
improved by 60 W Street, Northwest; that the plaintiff, 
Rachel E. Champayne, is the owner in fee simple and occu¬ 
pant of Lot 52, Square 3118, improved by 64 W Street, 
Northwest; that plaintiff, William F. Wagner, is the owner 
in fee simple and occupant of Lot 89, Square 3123, improved 
by 33 W Street, Northwest; that plaintiff, Jack Walter 
Holder and Annie Laura Holder, his wife, are the owners 
in fee simple and occupants of Lot 92, Square 3123, im¬ 
proved by 39 W Street, Northwest; that plaintiff, Margaret 
J. Murray, is the owner in fee simple and occupant of Lot 
80, Square 3123, improved by 73 W Street, Northwest; and 
all of said property is located in the District of Columbia. 

4. That the defendants, William L. Saunders and Jo¬ 
sephine Saunders, his wife, are the present owners of 
record of a certain parcel of real estate in the District of 
Columbia, described as: “Lot Numbered 25 of Martin T. 
Drvden’s Subdivision of Lots in Block 19 ‘in Dobbin’s Addi- 
tion to the City of Washington’ as per plat County Liber 

19, Folio 75 in the Office of the Surveyor for the 
297 District of Columbia” and now known as Lot 25, in 

Square 3123, with improvements thereon known as 
83 W Street, Northwest. 
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5. That on or about March 23, 1946 all of the then fee 
simple owners of property on the North and South sides 
of W Street, Northwest, between North Capitol Street and 
First Street, joined in the execution of an agreement, the 
pertinent paragraphs of which are: 

“Whereas the said parties hereto are all owners of 
real estate situated in the District of Columbia, and 
located on \V Street, between North Capitol and First 
Streets, Northwest, both on the north and south sides 
of said street, said property being parts of Squares 
311S and 3123, as recorded in the Surveyor’s Office of 
the District of Columbia; and 

“Whereas the said parties hereto desire, for their 
mutual benefit, as well as for the best interests of the 
said community and neighborhood, to improve in any 
legitimate way and further the interests of said com¬ 
munity and neighborhood; 

“Now, Therefore, in consideration of the premises 
and the sum of five dollars each to the other in hand 
paid, the parties hereto do hereby mutually agree, 
promise and covenant, each with the other and for 
their respective heirs and assigns, that no part of the 
land now owned by the parties hereto, a more definite 
description of said property being given after the 
respective signatures hereto, shall ever be used or 
occupied by, or sold, conveyed, leased, rented or given 
to Negroes or any person or persons of the Negro race 
or blood. This covenant shall run with land and bind 
the respective parties hereto, their heirs and assigns, 
for the period of twenty-one years from and after the 
date of these presents;” 

which said Agreement was duly recorded among the land 
records of the District of Columbia on July 29, 1946, as 
Instrument No. 33220. The plaintiffs herein have continu¬ 
ously lived in their respective homes since purchasing the 
same. 

6. That all of the real estate described herein as being 
owned by the plaintiffs and the defendants, William L. 
Saunders and Josephine Saunders, is located on W Street, 
Northwest, between North Capitol and First Street and is 
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all subject to the said Restrictive Agreement. All of said 
properties in the said Unit Block of W Street, Northwest, 
are owned and/or occupied by persons of the white race, 
with the exception of said premises known as S3 W Street, 
Northwest, which now is owned according to the said land 
records by the said defendants, William L. Saunders and 
Josephine Saunders, as tenants by the entirety. Plain- 
tiffs further state that all of the properties contained in the 
area bounded by T Street on the South, North Capi- 
298 tol Street on the East, the Government Filteration 
Plant on the North, and First Street on the West 
are solidly occupied by persons of the white race and are 
subject to restrictions of the type herein set forth as to 
negroes or persons of the negro race or blood. 

7. That said Restrictive Agreement was executed by 
Blanche Vance, the then owner of record in fee simple of 
Lot 25. Square 3123, improved by premises 83 W Street, 
Northwest; that on September 30, 1940, said Blanche Vance 
conveyed said property by deed to Florence E. Urciolo, 
which said deed was recorded among said Land Records 
on October 17, 1946 as Instrument No. 46849; that by deed 
dated October 2, 1946, and recorded among said Land 
Records on October 17, 1946, as Instrument No. 46851, 
said Florence E. Urciolo conveyed said Lot 25. Square 3123, 
and improvements known as 83 W Street, Northwest, to 
William L. Saunders and Josephine Saunders, his wife, 
as tenants bv the entiretv. The said Restrictive Agreement 
of record remains in full force and effect and is binding on 
all the plaintiffs and defendants herein and on the respec¬ 
tive properties. The plaintiffs are advised, believe and 
aver that the defendants, and each of them, acquired title 
to said property with notice of said restriction of record 
and in deliberate and willful violation thereof. 

8. The plaintiffs herein, together with other owners of 
property fronting on the North and South sides of W 
Street, Northwest, in said Unit Block, entered into the said 
Restrictive Agreement of record relying upon its efficiency 
to preserve the character of said Street, as well as the area 
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in which said Street is located, as heretofore stated, as a 
community and neighborhood for white residents and on 
the further belief that said Restrictions were binding upon 
them as well as upon owners of all property embraced within 
the restricted area; that said neighborhood is residential 
in character and the property located therein is of good 
value. 

9. That the plaintiffs are advised, believe and aver that 
the defendants, William L. Saunders and Josephine Saun¬ 
ders, are using said land known as Lot 25, Square 3123, and 
the dwelling located thereon known as 83 W Street, North¬ 
west, together with persons whose names are unknown 
to these plaintiffs who are Negroes or persons of the 
299 negro race or blood, and who are in active concert 
and participation with said negro defendants, all in 
violation and contravention of the said Restrictive Agree¬ 
ment of record and as to which all of said persons have 
notice; that said plaintiffs caused written notices to be sent 
by mail postage prepaid to all of said defendants notifying 
them of said Restrictive Agreement of record and that the 
ownership, use, or occupancy of said property by Negroes 
or persons of the Negro race or blood is in contravention 
of said restrictions; that the above-mentioned deed and 
conveyance of said Lot 25, Square 3123, and improvements 
thereon known as 83 W Street, Northwest, by defendant, 
Urciolo, to the defendants, Saunders, is a nullity and of no 
effect, and is totally void; that said alleged deed and con¬ 
veyance confers no right of property upon said defendants 
Saunders, and this Court should declare the same null and 
void and of no effect; that the continued ownership, use 
and/or occupancy of said property by the said defendants, 
Saunders, and divers persons who are negroes or persons 
of the Negro race or blood, whose names are unknown to 
the plaintiffs, will be injurious, depreciative, and abso¬ 
lutely ruinous of the real estate owned and occupied by 
plaintiffs, and will be harmful, detrimental and subversive 
of the peace of mind, comfort, and property rights and inter¬ 
ests of plaintiffs and other owners of property in said Unit 
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Block of W Street, Northwest, as well as of the whole com¬ 
munity and neighborhood, and will make said community 
and neighborhood undesirable as a community and neigh¬ 
borhood wherein white people may live; and that it will 
constitute a continuing wrong and injury that is irreparable 
and is incapable of ascertainment and compensation in 
damages, and the only adequate remedy is by way of in¬ 
junction. 

Wherefore, plaintiffs demand: 

1. That the defendants, William L. Saunders and Jose¬ 
phine Saunders, and Florence E. Urciolo, be enjoined during 
the pendency of this suit, and permanently thereafter, from 
selling, renting, leasing, transferring or conveying Lot 25, 
Square 3123, improved by premises 83 W Street, North¬ 
west, in the District of Columbia, to Negroes or persons of 
the Negro race or blood. 

300 2. That the defendants, William L. Saunders and 

Josephine Saunders, and their agents, servants, em¬ 
ployees, and all persons in active concert and participation 
with said defendants who are Negroes or persons of the 
Negro race or blood be enjoined pending this suit, and 
permanently thereafter from renting, leasing, or using, or 
in any manner occupying Lot 25, Square 3123, and improve¬ 
ments thereon known as 83 W Street, Northwest, in the 
District of Columbia and that they be directed by order of 
this Court to vacate and remove therefrom all household 
goods and other property to them belonging. 

3. That the deed dated October 2, 1946, and recorded as 
Instrument No. 46851 on October 17, 1946, among the Land 
Records of the District of Columbia from the defendant, 
Florence E. Urciolo, to the defendants, William L. Saunders 
and Josephine Saunders, be declared null and void and of 
no effect, and that the judgment declare said deed to be 
cancelled and that the title to said Lot 25, Square 3123, and 
improvements known as 83 W Street, Northwest, be de¬ 
clared to be in Florence E. Urciolo, subject to the pro¬ 
visions of said Restrictive Agreement dated March 23, 
1946. 





s 


4. That plaintiffs have judgment for costs, and that a 
reasonable attorney’s fee be allowed. 

5. That the Court grant such other and further relief as 
the case may require. 

Joseph Bogan 
Joseph Bogan 


Katherine Louise Bogan 
Katherine Louise Bogan 
Martha A. Richter 
Martha A. Richter 
Agnes Fearson 
Agnes Fearson 
Zula Zong Sampsell 
Zula Zong Sampsell 
Edgar W. Bootman 
Edgar W. Bootman 
Bessie S. Bootman 
Bessie S. Bootman 


William C. McCubbin 
William 0. McCubbin 
Jessie E. McCubbin 
Jessie E. McCubbin 
Rachel E. Champayne 
Rachel E. Champayne 
William F. Wagner 
William F. Wagner 
Jack Walter Holder 
Jack "Walter Holder 
Annie Laura Holder 
Annie Laura Holder 
Margaret J. Murray 
Margaret J. Murray 


301 District ok Columbia, 

Joseph Bogan, on oath deposes and says that he 
is one of the plaintiffs in this cause and has read the fore¬ 
going complaint by him subscribed; that the statements 
therein made are true to the best of his knowledge, informa¬ 
tion and belief. 

Joseph Bogan 

Subscribed and sworn to before me this 30th day of 
December, 1946. 

Joseph A. Bayer 
Notary Public. D. C. 

My Commission Expires October 14, 1951. 

Henry Gilligan 
James A. Crooks 

Attorneys for Plaintiffs 
626 Washington Loan & Trust Bldg. 

Washington 4, D. C. 

******** 


* 
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Filed Dec 31 1946 

Motion for Preliminary Injunction 

Come now the plaintiffs through their attorneys and 
move this Honorable Court to issue out of this Court a 
preliminary injunction commanding and compelling the 
defendants, William L. Saunders, Josephine Saunders and 
Florence E. Urciolo, and each of them, to conform to, abide 
by and comply with the covenant or restrictive agreement 
of record, running with the land known as 83 W Street, 
Northwest, (Lot 25, Square 3123) in the District of Co¬ 
lumbia; and further enjoining defendants, Saunders, their 
agents, servants, employees and all persons in active concert 
and participation with them from selling, renting, leasing, 
transferring or conveying said land and premises to negroes 
or any person of the negro race or blood; or allowing any 
such persons to use or occupy said land and premises; and 
further requiring and compelling the defendants, Saunders, 
their agents, servants, employees and all persons in active 
concert and participation with them, who are persons of 
the negro race or having negro blood, to vacate and cease oc¬ 
cupying, forthwith, said land and premises, and forthwith 
to remove themselves and effects, furniture and other per¬ 
sonal property from said premises. 

And for reasons therefor the plaintiffs refer to the 
verified complaint filed in this cause, and such other matters 
as may properly be brought to the attention of the Court. 

Henry Gilligan 
James A. Crooks 
Attorneys for Plaintiffs 
626 Washington Loan & Trust 
Building 
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303 Filed Jan 21 1947 

Answer to Complainant and Motion for Preliminary 

Injunction 

Defendants expressly denying all allegations of com¬ 
plaint not specifically admitted, show: 

1. They have no proof and no facts on which to base a 
belief whether plaintiffs are citizens of the United States 
or residents of the District of Columbia or adults; neither 
admit nor deny the same but call for strict proof. They 
specifically deny that plaintiffs, or any of them, are of the 
white race. 

2. They admit their citizenship and residence but deny 
that William L. Saunders and Josephine Saunders are 
Negroes or persons of the Negro race or blood. 

3. They have no proof and no facts upon which to base a 
belief whether plaintiffs are the owners of the properties 
alleged, neither affirm nor deny said allegations but call for 
strict proof. 

4. They admit the allegations of paragraph 4 of the 
Complaint. 

5. Defendants admit that an instrument similar to that 
in Paragraph 5 of the Complaint was recorded on July 29, 
1946, but deny each and every other allegation of Para¬ 
graph 5. 

6. Defendants deny the allegations of Paragraph 6 of the 

Complaint. 

304 7. Defendants admit the allegations as to the con- 
vevances from Blanche Vance to Florence Urciolo, 

and from Florence Urciolo to William L. and Josephine 
Saunders. Defendants neither admit nor deny that said re¬ 
strictive agreement was executed by Blanche Vance, but call 
for strict proof of this. Defendants admit that at the date 
of recordation of the alleged restrictive agreement Blanche 
Vance was the holder of legal title according to the Land 
Records. Defendants deny any legal validity to the Re¬ 
strictive Agreement, and deny that they took title to said 
property with notice of said restrictive agreement. 
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8. Defendants assert that they are without knowledge 
as to the allegations of Paragraph 8 of the Complaint, 
neither admitting nor denying them, but call for strict proof 
thereof. 

9. Defendants deny each and every allegation of Para¬ 
graph 9 of the complaint. 

10. Further answering, defendants assert that at the 
time of the alleged execution of the restrictive agreement 
by Blanche Vance and at the time of its alleged acknowl¬ 
edgement (July 25, 1946) by her and at the time of the 
recordation of the instrument, at said times Blanche Vance 
was not the owner of property in equity, having sold the 
premises by contract dated April 27, 1946. 

11. Further answering these defendant’s assert that the 
property herein involved must be considered as First 
Street property, because of its physical characteristics and 
its history, together with the rest of the houses on the 2200 
Block of First Street. That this same 2200 Block of First 
Street constitutes a distinctly colored neighborhood ac¬ 
cording to plaintiff’s definition. That the issuance of an in¬ 
junction cannot restore or create said neighborhood a white 

neighborhood. 

305 12. Further answering these defendants say that 

the presence of new home owners in said block has 
appreciated the value of the property; that the properties of 
plaintiffs are run down and depreciated, and that the only 
properties in the block which have been improved, repaired, 
remodeled and otherwise beautified are properties owned 
and occupied by persons allegedly of the Negro race. 

13. Further answering defendant Florence E. Urciolo 
states that her role in the whole transaction has been that 
of a straw only for her husband, Raphael G. Urciolo. She 
has had no further interest in the property or in the trans¬ 
actions herein involved. 
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Defenses 

1. The alleged covenant is void as being an illegal re¬ 
straint on alienation; in violation of public policy. 

2. The alleged covenant is unenforceable by injunction 
because of the presently existing characteristics of the 
neighborhood, which make the purported basis of the 
covenant unenforceable. 

3. Plaintiffs have lost their claim to enforcement by 
lachees in not asserting the alleged covenant immediately. 

4. Defendants purchased the property herein involved in 
good faith at a time when the alleged covenant was not a 
matter of record without notice thereof. 

5. Further answering these defendants say that the plain¬ 
tiff in this cause seeks to adjudicate the rights of persons 
not made party to this action and not brought before this 
Court. 

6. The injunction prayed would be constitutionally un¬ 
enforceable for indefiniteness and due to the impossibility 
of distinguishing ‘colored’ or ‘Negroes’ from members of 
the so-called white race. 

Leonard C. Collins 
A ttorney for Defendants 

********* 

306 Filed Jan 21 1947 

Motion to Intervene as Defendant 

Raphael G. Urciolo moves for leave to intervene as the 
defendant in this action, in order to assert the defenses set 
forth in his proposed answer, of which a copy is hereto 
attached, on the ground that he is the real party in interest 
and that Florence E. Urciolo, his wife, has been a mere 
straw in the transactions involved in this action and on the 
ground that Florence E. Urciolo knows nothing of the trans¬ 
actions herein involved and thus the representation of the 
applicant’s interest by the existing parties may be inade- 
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quate and the applicant may be bound by a judgment in 
this action. 

Raphael G. Urciolo, Pro Se 

907 New York Avenue, N. W. 
Washington, D. C. 


Sworn and subscribed to before me this 20th day of 
January, 1947. 


Herman Sokoloff 


Notary Public, D. C. 

******** 

307 Filed Feb 13 1947 


Order Denying Preliminary Injunction, Without Prejudice, 
and Advancing Cause for Hearing on Merits 

This cause came on to be heard upon plaintiffs’ motion 
for a preliminary injunction, and now upon agreement of 
counsel and for reasons satisfactory to the Court, it is by 
the Court this 13th day of February, 1947, 

Ordered, that plaintiffs’ motion for preliminary injunc¬ 
tion be denied without prejudice, and the cause advanced 
for hearing upon the merits 


T. Alan Goldsborough 

Justice 


Seen and consented to— 

James A. Crooks, 

Attorney for Plaintiffs 


Leonard C. Collins 

Attorney for Defendants 

********* 
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Filed Feb 13 1947 


Order Granting Motion to Intervene 

This cause coming on for hearing upon motion of 
Raphael G. Urciolo for leave to intervene as a defendant in 
the above entitled action, it appearing to the Court that the 
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representation of said applicant’s interest by the existing 
parties may be inadequate and that the applicant may be 
bound by a judgment in this action, it is, by the Court, this 
13th, Thirteenth day of February, 1947, 

Adjudged and Ordered : 

That leave be granted to said Raphael G. Urciolo to inter¬ 
vene as defendant in this action. 

T. Alan Goldsborough 

Justice 

On Objection: 

Henry Gilligan 
James A. Crooks 
Attorneys for Plaintiffs 

Leonard C. Collins 
Attorney for Defendants 

###«*#*#*# 
309 Filed Jan 21 1947 

Answer of Raphael G. Urciolo 

Raphael G. Urciolo expressly denying all allegations of 
the Complaint not specifically admitted, shows: 

1. That in all the transactions of Florence E. Urciolo 
alleged in the Complaint he was the real party in interest 
and her name was used as a straw. 

2. He has no proof and no facts on which to base a belief 
whether plaintiffs are citizens of the United States or resi¬ 
dents of the District of Columbia or adults; neither admits 
nor denies the same but calls for strict proof. He speci¬ 
fically denies that plaintiffs, or any of them, are of the white 
race. 

3. He admits his citizenship and residence but denies that 
William L. Saunders and Josephine Saunders are Negroes 
or persons of the Negro race or blood. 
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4. He has no proof and no facts upon which to base a 
belief whether plaintiffs are the owners of the properties 
alleged, neither affirms nor denies said allegations but calls 
for strict proof. 

5. He admits the allegations of Paragraph 4 of the 

Complaint. 

310 6. Defendant admits that an instrument similar to 
that in Paragraph 5 of the Complaint was recorded 

on July 29, 1946, but denies each and every other allegation 
of Paragraph 5. 

7. Defendant denies the allegations of Paragraph 6 of 
the Complaint. 

S. Defendant admits the allegations as to the convey¬ 
ances from Blanche Vance to Florence Urciolo, and from 
Florence Urciolo to William L. and Josephine Saunders. 
Defendant neither admits nor denies that said restrictive 
agreement was executed by Blanche Vance, but calls for 
strict proof of this. Defendant admits that at the date of 
recordation of the alleged restrictive agreement Blanche 
Vance was the holder of legal title according to the Land 
Records. Defendant denies any legal validitv to the Re- 
strictive Agreement, and denies that he took title to said 
property with notice of said restrictive agreement. 

9. Defendant asserts that he is without knowledge as to 
the allegations of Paragraph 8 of the Complaint, neither 
admitting nor denying them, but calls for strict proof 
thereof. 

10. Defendant denies each and every allegation of Para¬ 
graph 9 of the Complaint. 

11. Further answering, defendant asserts that at the time 
of the alleged execution of the restrictive agreement by 
Blanche Vance and at the time of its alleged acknowledg¬ 
ment (July 25, 1946) by her and at the time of the recorda¬ 
tion of the instrument, at said times Blanche Vance was not 
the owner of property in equity, having sold the premises 

by contract dated April 27,1946. 

311 12. Further answering, this defendant asserts that 
the property herein involved must be considered as 
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First Street property, because of its physical character¬ 
istics and its history, together with the rest of the houses on 
the 2200 Block of First Street. That this same 2200 Block 
of First Street constitutes a distinctly colored neighbor¬ 
hood according to plaintiffs’ definition. That the issuance 
of an injunction cannot restore or create said neighborhood 
a white neighborhood. 

13. Further answering, this defendant says that the pres¬ 
ence of new home owners in said block lias appreciated the 
value of the property; that the properties of plaintiffs are 
run down and depreciated, and that the only properties in 
the block which have been improved, repaired, remodeled 
and otherwise beautified are properties owned and occupied 
by persons allegedly of the Negro race. 

Defenses 

1. The alleged covenant is unconstitutional and void. 

2. The alleged covenant is opposed to Federal public 
policy. 

3. Enforcement of the alleged covenant would constitute 
a futile gesture and ought not be done by the Court. 

4. Defendant purchased the property herein involved in 
good faith at a time when the alleged covenant was not a 
matter of record and without notice thereof. 

5. Further answering this defendant says that the plain¬ 
tiff in this cause seeks to adjudicate the rights of persons 
not made party to this action and not brought before this 

Court. 

312 6. The injunction prayed would be constitutionally 

unenforceable for indefiniteness and due to the im¬ 
possibility of distinguishing ‘colored’ or ‘Negroes’ from 
members of the so-called white race. 

Raphael G. Urciolo Pro Se 

907 New York Ave., N. W. 
Washington, D. C. 

* •» * ♦ # * * # 
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313 Filed May 8-1947 

Finding's of Fact and Conclusions of Law 

This is an action (1) to enjoin pendente lite and perma¬ 
nently the defendants from selling, renting, leasing, trans¬ 
ferring, or conveying Lot 25, Square 3123, improved by 
premises 83 W Street, N. W., in the District of Columbia, 
to negroes or persons of the negro race or blood; (2) to 
enjoin pendente lite- and permanently the defendants 
William L. Saunders and Josephine Saunders, their agents, 
servants, employees, and all persons in active concert and 
participation with said defendants who are negroes or per¬ 
sons of the negro race or blood, from renting, leasing, or 
using, or in any manner occupying said premises, and to 
direct them to vacate and remove therefrom all household 
goods and other property to them belonging; and (3) to 
declare null and void the deed dated October 2, 1946, and 
recorded October 17, 1946, from the defendant Urciolo to 
the defendants Saunders, and to declare said deed to be 
canceled and title to said property in Florence E. Urciolo, 
subject to the provisions of the restrictive agreement 
dated March 23, 1946. 

Prior to the hearing on this case Raphael G. Urciolo, 
husband of Florence E. Urciolo, sought leave to intervene 
on the basis that the said Florence E. Urciolo was “merely 
a straw”, that proper representation of Raphael G. Urciolo 
could not be made by the said Florence E. Urciolo, and that 
said Raphael G. Urciolo might be bound by judgment 

314 in this action. He was permitted to intervene and 
participated in the proceeding. 

This cause grows out of a restrictive agreement entered 
into between all of the owners of property located on W 
Street, N. W., facing north and south, between North Capi¬ 
tol and First Streets, save the owners of premises 7 and 
13 W Street, N. W. The agreement bears date of March 
23, 1946, and was recorded on July 29, 1946. 

Title to premises 83 W Street was transferred from 
Blanche Vance, one of the signers of the restrictive agree- 
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ment, to the defendant Florence E. Urciolo by deed dated 
September 30, 1946, and recorded October 17, 1946. The 
said premises were then conveyed by the defendant 
Florence E. Urciolo to the defendants Saunders by deed 
dated October 2, 1946, and also recorded on October 17, 
1946. Both of the conveyances were subsequent to the re¬ 
cording of the restrictive agreement. 

The defendant-intervener, Raphael G. Urciolo, is a real 
estate broker and has been a party to litigations concern¬ 
ing similar convenants and restrictive agreements in this 
area. The record discloses that—apart from his general 
knowledge of the area, which he characterized as “peculiar” 
—the defendant-intervener Urciolo testified that he knew 
of the restrictive agreement, covering 83 W Street at the 
time of settlement, that ho advised the defendants Saunders 
of the restrictive agreement, and that they bought the prop¬ 
erty in question with knowledge of the restriction and with 
the understanding that, if the restrictive agreement be 
held valid, he would make them whole by refunding the 
money paid by them, plus six percent interest. Thus, all 
the defendants had actual as well as constructive notice of 
the restrictive agreement. 

In determination of this cause, the Court is required by 
pronouncements of the United States Supreme Court 
315 and the United States Court of Appeals for the 
District of Columbia to find, as a matter of law, that 
restrictive agreements and covenants such as here involved 
are valid. Corriyan v. Buckley . 55 App. D.C. 30, 271 U.S. 
323; Mays v. Burycss , 79 U.S. App. D.C. 343, certiorari 
denied, 325 U.S. 868. This is, of course, subject to the re¬ 
quirement that the necessary formalities in execution of the 
agreement have been complied with. 

No serious question as to the validity of the restrictive 
agreement was raised by the defendants because of the 
failure of the owners of premises 7 and 13 W Street to 
sign. The record shows that those premises were at the 
time of the signing of the agreement and are at present 
owned and occupied by white persons. It is not necessary 



19 


that one hundred percent of the owners of property sign in 
order to give such an instrument validity, similar restric¬ 
tive agreements having been held valid where there was 
mixed occupancy in the very block subject to the agreement. 

Defendants challenge the validity of the agreement be¬ 
cause of the method adopted in procuring the signatures and 
acknowledgments to the instrument. The Court assumes 
that all the signatures were not procured on the same date, 
as is the case in most documents of this type. Further¬ 
more. the record discloses that acknowledgments of the 
signatures were not taken on the date of signature in all 
instances, nor were all acknowledgments taken on the same 
day. 

With reference to this challenge, plaintiffs introduced 
Col. Joseph A. Bayer, a notary public in and for the District 
of Columbia, who resides at 22 Bryant Street, X. E., in the 
immediate vicinity of the property here involved. Counsel 
for defendants conceded Colonel Bayer’s qualifications as 
a notary. 

It. was conceded that the jurat conforms to the 
.316 statute save as to the omission of the word “well” 
in the phrase “personally well known to me,” but 
this is not a material omission. “It is the policy of the law 
to uphold certificates when substance is found, and not to 
suffer conveyances, or the proof of them, to be defeated by 
technical or unsubstantial objections.” Carpenter v. 
Dexter, 75 U.S. (8 Wall.) 513, 526; Black v. A wan, 6 Mackey 
131, 17 D.C. 131. 

The testimony of the notary showed not only that he 
has a keen understanding of his duties as a notary, but 
that he is familiar with the neighborhood covered by the 
agreement and many of its residents, and that in all cases 
where the signer was not personally well known to him he 
was most meticulous in having such signer properly intro¬ 
duced to him before taking the acknowledgment, save when 
lie went to the home and the residents thereof signed and 
acknowledged in his presence. 
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Under all the facts, the Court finds that in execution of 
the agreement there has been substantial compliance with 
the statute, and no detriment or fraud has been perpetrated 
on any one of the defendants. Especially is this true in 
the absence of any testimony on behalf of defendants chal¬ 
lenging the validity of the signatures or acknowledgments. 
The Court therefore finds that the restrictive agreement 
was properly executed and duly recorded, and that its terms, 
including the duration of twenty-one years, are valid under 
existing law, as enunciated bv the Supreme Court and our 
Court of Appeals. 

The restrictive agreement being valid and duly recorded, 
anyone subsequently buying any of the properties subject 
thereto bought with notice of the agreement and was bound 
thereby as if he had been a partv to it. 

The only other question for determination is whether or 
not changes in conditions have occurred since execution of 
the restrictive agreement which would make enforcement 
unreasonable or inequitable under the doctrine followed by 
the Court of Appeals in Hundley v. Goreivitz, 77 U.S. 
317 App. I).C. 48. Counsel for the principal defendants, 
William L. Saunders and Josephine Saunders, 
frankly stated that he was not relying on this point. It 
was not urged very strongly, if at all, by the defendant- 
intervener Urciolo, doubtless for the reason that the agree¬ 
ment was entered into on March 23, 1946, and the convey¬ 
ance complained of occurred on October 2, 1946, less than 
seven months later. 

The record discloses that at the time of the entry into 
the agreement all of the properties facing north and south 
on W Street between First and North Capitol Streets were 
owned and occupied by white persons; that this condition 
continued up to and including the trial, save as to premises 
83 W Street, the property here involved, which was sold 
to negroes by deed dated October 2,1946. 

The record further shows that North Capitol Street from 
Rhode Island Avenue to above Channing Place is occupied 
by white persons, and that the east and west cross streets 
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north of Rhode Island Avenue to the Reservoir between 
North Capitol Street and First Street have white owner¬ 
ship and occupancy, save one property, premises 56 Adams 
Street, which was bought by a negro in December, 1946. 
The latter premises are at the present time subject to lease 
by white persons, but the negro owner has indicated an in¬ 
tent to occupy the premises at the expiration of the lease. 
First Street in the block north of \Y Street to Adams Street 
is subject to mixed occupancy, and north of Adams Street 
is occupied by white persons. First Street in the block im¬ 
mediately to the south of W Street is generally colored, 
while the block between V and U Streets is white. The area 
west of First Street is predominantly colored, but the area 
east of North Capitol and north of Rhode Island Avenue is 
predominantly white. 

At the hearing contention was made that premises 2133 
First Street, N. W., situated on the southeast corner of 
First and W Streets, not covered in the restrictive 
31S agreement, and owned and occupied by negroes, is 
comparable to premises 83 \V Street, situated on the 
northeast corner of First and \V, which was included within 
the restrictive agreement and was occupied by white per¬ 
sons until subsequent to its purchase by the defendants 
Saunders. 

At the instance of all counsel the Court viewed the scene. 
While it is true that premises 2133 First Street and prem¬ 
ises 83 W Street both occupy corner lots at the same inter¬ 
section, there are substantial differences. Premises 83 W 
Street bears an official “AY Street” address and its en¬ 
trance is on W Street (no entrance on First); whereas the 
First Street premises are officially known as “2133 First 
Street”, and the front entrance is on First Street at the 
south side of the building, the point farthest from W Street. 
While the rear of 2133 First Street may be reached from 
the side yard on W Street after passing through two gates, 
the rear entrance bears a relation to the lot similar to the 
front entrance and is some feet away from AY Street. The 
Court therefore is of the opinion that the negro occupancy 
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of 2133 First Street does not affect the white residential 
character of the W Street neighborhood covered bv the 
restrictive agreement. 

There has been no showing of any change in the neighbor¬ 
hood subject to the restrictive agreement, and, save for the 
sale of 56 Adams Street to a negro, no showing has been 
made of anv change in the general area. This does not 
constitute such infiltration as to render the agreement un¬ 
reasonable or inequitable. 

In Grady v. Garland, 67 App. D. C. 73, 75,* which involved 
a similar restrictive covenant, where areas adjacent to the 
restricted properties were occupied by colored persons, the 
Court of Appeals stated: 


n# * * 


The restriction is for the protection of the 
319 property to which it applies, and is not affected by 
similar conditions which may arise in adjoining prop¬ 
erty. Castleman v. Avignone, 56 App. D. C. 253, 12 F. 
(2d) 326. The object of the restriction here was to 
prevent the invasion of the restricted property by 
colored people, not the invasion of property surround¬ 
ing it. 

“If the facts here alleged were sufficient in equity 
to justify the setting aside of the covenant of restric¬ 
tion, all that would be necessary to defeat such a cove¬ 
nant would be the settlement of a few colored families 
in the immediate vicinitv of the restricted area. * * *” 


In Mays v. Burycss, supra, after declaring an identical 
covenant valid, the Court of Appeals stated the only ques¬ 
tion open for discussion was whether the purpose of the 
restrictive conditions had failed by reason of a change in 
the character of the neighborhood so that its enforcement 
would impose a hardship, rather than a benefit, upon those 
who were parties to its terms. The Court there quoted 
from its opinion in Hundley v. Gorewitz, supra, which 
stated as the exception to the general rule that courts will 
uphold covenants of this type— 

“Whenever * * * it is shown that the purpose of 
the restriction has been frustrated and that the result 

* Certiorari denied, 302 U. S. 094. 
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of enforcing it is to depreciate rather than to enhance 
the value of the property concerned, a court of equity 
ought not to interfere.” 

It must be assumed that the signers of the restrictive 
agreement at the time of signing it were conscious of changes 
in ownership and occupancy from white to negro not only in 
the city at large, but in areas adjacent to their neighbor¬ 
hood, as to which the records of this Court, as well as the 
Court of Appeals, and a view of the area leave no doubt. 
With this in mind and desiring to maintain the white resi¬ 
dential character of their immediate neighborhood, thev 
took the necessary step to protect themselves from such 
encroachment, and entered into the covenant for the sole 
purpose of preserving their neighborhood as a white 
320 residential area. The only attempt to frustrate this 
purpose is the defendant Urciolo’s sale of premises 
83 W Street to the defendants Saunders. 

As to property values, counsel for one of the defendants 
proffered testimony to the effect that sales to negroes bring 
a larger price than sales to white persons, and that is 
true not only as to the first sale of a property, but as to sub¬ 
sequent sales in the vicinity. Urciolo, on his own hehalf 
as defendant-intervenor, stated that the price realized from 
sale of property to negroes increases after the first sale. 
On objection by plaintiff, the testimony was refused and 
proffer noted. Such testimony would have been of no pro¬ 
bative value to show changed conditions or depreciation in 
values in the neighborhood covered by the restrictive agree¬ 
ment since entry into the covenant. Any evidence which 
might show that the property could be sold for a greater 
price if the restriction be lifted is not relevant or material, 
any more so than testimony in support of an application for 
change in zoning to the effect that prices are enhanced by 
a change from residential to commercial use. In each of 
these stiutations it is incumbent upon the person seeking 
the change to show such changed conditions as to render 
the existing restriction unreasonable. No such showing 
was made by the defendants in this case. 
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There was no evidence of inability on the part of any of 
the parties to the restrictive agreement to sell to white 
persons at a reasonable figure. On the contrary, the stipu¬ 
lation (as well as the agreement itself) indicates that three 
properties in the block were sold to white purchasers during 
the four-month period between the date of the restrictive 
agreement and the date of its recording, and the new 
owners signed the agreement and acknowledged their signa¬ 
tures to it. 

The fact that the area encompassed by the agreement is 
relatively small, embracing 69 properties, on both 
321 sides of W Street in a long block between North 
Capitol and First Streets, rather than an area of 
several squares, is unimportant. The Court has been shown 
no authority which requires that a restrictive agreement 
cover any given number of pieces of property. On the 
contrary, restrictive agreements of tins type have been 
sustained by the Court of Appeals when the number of 
properties was less. In Corru/an v. Buckley, supra, 110 
owners of 25 parcels of land were parties to the covenant 
there upheld. In Cornish v. O’Donoyhue, 58 App. L). 0. 
359, a covenant covering 34 properties, 17 on each side of 
the block of First Street, N. \\\, between Adams and Bryant 
Streets, was upheld. 

In the instant case, the reasonableness of the agreement 
is indicated by the fact that the owners of each house facing 
on W Street between North Capitol and First Streets, with 
the exception of premises 7 and 13, which are owned and 
occupied by whites, were subscribers to the agreement, and 
at a time when there were no negroes in the block. 

There has been no showing of a change in conditions by 
way of infiltration into the neighborhood covered by the 
agreement since entry into the agreement, such as to defeat 
its purpose. There has been no showing that the one 
change from white to colored occupancy in the general 
neighborhood since the execution of the agreement, namely, 
56 Adams Street, constitutes such a change in conditions 
as to result in depreciation of the value of the W Street 









25 


properties for white occupancy. There has been no show¬ 
ing that enforcement of the restriction would impose a 
hardship rather than a benefit upon those who are parties 
to its terms. Thus, there is no reason why the illegal pur¬ 
chase of one of the properties included in the agreement 
by a negro, with notice, should deny to the other parties to 
the agreement the protection which they sought by entering 
into the arrangement. The time which has elapsed since 
execution of the agreement is but short, and the purpose of 
the agreement is as existent now as at the time of 
322 its making. 

In view of the findings of fact heretofore made and 
the law applicable thereto, the permanent injunctive relief 
herein prayed will be granted. 

The costs of suit shall be borne by defendant-intervener 
Raphael G. Urciolo. 

Counsel will present order of court consistent with this 
memorandum, on notice to opposing counsel and defendant- 
intervener. 

May 7,1947. 


R. 13. Kf.ech, 

Associate Justice 


* 




323 Filed May 13 1947 

Judgment for Permanent Injunction 

This cause came on to be heard at this term, and there¬ 
upon, upon consideration thereof and pursuant to the Find¬ 
ings of Fact and Conclusions of Law filed herein, and for 
reasons set forth therein, it is, by the Court, this 13th day 
of May, 1947, 

Adjudged and Ordered that the deed dated Octo¬ 
ber 2, 1946, and recorded October 17, 1946, as Instrument 
No. 46851 among the Land Records of the District of Co¬ 
lumbia, from Florence F. Urciolo to William L. Saunders 
and Josephine Saunders, his wife, be and the same hereby 
declared null and void and of no effect, and the title to Lot 
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25, Square 3123, improved by premises 83 W Street, 
Northwest, is hereby declared to be in Florence E. Urciolo: 
and it is further 


Adjudged and Ordered that defendant, Florence 
E. Urciolo, and the intervener, Kaphael G. Urciolo, and all 
persons in active concert or participation with them, and 
each of them, be and they hereby are permanently enjoined 
from renting, leasing, selling, transferring, conveying or 
giving Lot 25, Square 3123, or the improvements thereon, 
known as S3 W Street, Northwest to, or permitting the 
same to be used or occupied by, negroes or any person or 
persons of the negro race or blood for or during the period 
provided by the Restrictive Agreement dated March 23, 
1946, and recorded July 29, 1946, as Instrument No. 33220 
among the Land Records of the District of Columbia; and 
it is further 

Adjudged and Ordered that defendants, William 
L. Saunders and Josephine Saunders, his wife, and any and 
all negroes or any person or persons of the negro 
324 race or blood in active concert or participation with 
them, or holding under or through them, be and they 
hereby are permanently enjoined from renting, leasing, 
selling, transferring, conveying or giving Lot 25, Square 
3123, or the improvements thereon, known as 83 W Street, 
Northwest to, or permitting the same to be used or occupied 
by, negroes or any person or persons of the negro race or 
blood for or during the period provided by the Restrictive 
Agreement dated March 23, 1946, and recorded July 29, 
1946, as Instrument No. 33220 among the Land Records of 
the District of Columbia; and it is further 

Adjudged and Ordered that defendants, William 
L. Saunders and Josephine Saunders, his wife, and all 
negroes or any person or persons of the negro race or 
blood in active concert or participation with them, and 
holding under or through them, be and they hereby are 
ordered to remove themselves and all of their personal be¬ 
longings from the land and premises known as Lot 25, 




Square 3123, improved by premises 83 W Street, Northwest, 
within 33 days from May 13th, 1947; and it is further 
Adjudged and Ordered that taxable costs be assessed 
against the defendant-intervener, Raphael G. Urciolo. 

R. B. Keech 

Associate Justice 

*#*##**## 

II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

25 Katherine Louise Bogan 

* # ****«.« 

Direct Examination 
By Mr. Crooks: 

Q. State your full name, please. A. Katherine Louise 
Bogan; Mrs. 

Q. You are Katherine Louise Bogan ? A. Yes. 

Q. Mrs. Bogan, do you own and occupy 67 W. Street, 
Northwest? A. Yes, 1 have. 

Mr. Collins: Your Honor, I object to that question, be¬ 
cause T think the deed itself would be the best evidence as 
to ownership. 

26 Mr. Crooks: The plaintiff certainly has the right 
to testify as to ownership. 

The Court: I think, gentlemen, we no not want to make 
this a contest. I am assuming that all you gentlemen want 
to get at are the facts. 

Mr. Collins: I am afraid we are unfortunately in the 
position wherein we have to insist on whatever technical 
points we can, your Honor, because this is just that type 
of an agreement. 

I think the only way we can properly protect the interests 
of my client will be to insist upon it. 

The Court: Very well, sir, I will permit her to state she 
owns the property. 

By Mr. Crooks: 

Q. Do you own this property and occupy it, Mrs. Bogan? 
A. I do. 
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Mr. Crooks: I happen to have the original conveyance 
here. 

(The document referred to was handed to counsel for 
the defendants.) 

Bv Mr. Crooks: 

Q. How long have you resided in that property, Mrs. 
Bogan? A. It will be 35 years tomorrow. 

Mr. Crooks: For the record, if the Court please, 

27 this is Lot 77 in Square 3123; G7 W Street, Lot 77, 
Square 3123. 

By Mr. Crooks: 

Q. You moved in shortly after you purchased it and it 
was conveyed to you? Yes, sir, I did. 

Mr. Crooks: I ask that this conveyance be marked 
Plaintiffs’ Exhibit No. 1. 

The Court: Any objection? 

Mr. Collins: No objection. 

The Court: It may be received. 

(The original conveyance of 67 W Street, N. W., was 
thereupon marked Plaintiffs’ Exhibit No. 1 for identifica¬ 
tion, and received in evidence.) 

By Mr. Crooks: 

Q. Mrs. Bogan, when you purchased your property, 
what was the condition of W Street, as far as the type of 
occupants? A. Well, we were told when we moved up 
there— 

The Court: You cannot tell what you were told. 

The Witness: Well, it was a strictly white area. 

The Court: And that was 35 years ago ? 

The Witness: Yes, it was. 

By Mr. Crooks: 

Q. When you say that, do you mean all of W Street was 
occupied by white persons? A. No, when I first 

28 moved up there, there were only 14 houses built. I 
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was one ot the first owners, and it was a white sec¬ 
tion. I t was restricted as such. 

Q. As the years went by and the balance of the houses on 
that block were erected, were they occupied by white 
people? A. I saw them all go up and they were all white 
people. 

Q. Are they now occupied by white persons? A. All ex¬ 
cept the one house at S3 W Street. 

Q. Are you familiar with adjacent east and west streets ? 
That is, Adams and Bryant Streets? A. Yes. 

Q. And V Street? A. Yes, I am. 

Q. Do you walk down those streets? A. Yes, I always 
pass there. 

Q. Do you go in any of the properties on those streets and 
visit with neighbors? A. With all of them. I have been 
down as far as the house at 83 W. I have seen the folks 
move in there. 

Q. Just a moment, now. I am asking you about the 
other streets. A. Yes. 

Q. Well, let’s take V Street. Have you gone in any of 
the houses on V Street? Do you know any of the people 
in those houses? A. Yes, I do. 

29 Q. Are they occupied by white people? A. All 
that I know are all white. 

Q. How about Adams Street? Have you gone in any 
homes on Adams Street? A. Yes, I know a lot of people on 
Adams Street. 

Q. Are they occupied by white people? A. All by white 
people. 

Q. Do you know any persons or have you been in any 
properties on Bryant Street? A. Yes. I know a lot of 
people on Bryant Street. 

The Court: You are referring to those streets between 
what blocks, sir? 

Mr. Crooks: Between First and North Capitol, if the 
Court please. 

The Court: All right. 








By Mr. Crooks: 

Q. You understood that, did you, Mrs. Bogan, that it was 
between First and North Capitol Streets? A. Yes; First 
and North Capitol. 

Q. Are the properties on Bryant Street, so far as you 
know, occupied by white people ? A. All by white people. 

Q. Have you been in any of the properties or are you 
familiar with any of the occupants of the properties 

30 on North Capitol Street? A. Yes, I know quite a 
number of people on North Capitol. 

Q. That is, between Rhode Island Avenue on the south 
and Channing Street on the north? A. Yes, I do. 

Q. Do you know any people north of that, towards the 
Soldiers’ Home grounds on North Capitol Street? Have 
vou been in anv of those houses? A. Yes, I have been in 
them. 

Q. As far as you know, are they all occupied by white 
persons? A. Yes, all by white people. I have just had 
occasion to solicit in all those squares for foster homes, and 
I rang the doorbell for everybody that came to the door. I 
had a drive, the Ladies of Charity, and evervbodv that 
answered those doors I gave out 360 pamphlets, and they 
were all white who answered the door. 

Q. And that was in the area both on your block and in 
adjacent blocks, between North Capitol and First Street? 
A. Yes. 

Q. Have you been in any of the houses or do you know 
any persons that live in the houses on First Street from 
Rhode Island Avenue north to Channing Street? A. 
Yes, I know some people on First Street between North 
Capitol- 

31 Q. Between what blocks, if you recall ? A. Well, 
between W and up to the reservoir I know people. 

Q. Are all the properties on First Street between W and 
the reservoir—I take it you mean Channing Street? A. 
Yes. 
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Q. (Continuing) —occupied by white people? A. Not 
all. Recently there have been some of the colored race that 
have moved in between W and Bryant. 

Q. In what block, now? Is it between W and Adams? A. 
Between W and Adams. 

Q. Or Adams and Bryant, also? A. Between W and 
Adams is the only ones that I know. 

Q. Can you identify the houses by number? A. Well, 
the third house from the corner, I think, is occupied by 
colored people. I don’t know the number exactly. I have 
two or three friends that live around there, 
that live around there. 

Q. Are you sure it is the third house? A. No, I am not 
so sure of that. I know it is up in that block. 

Mr. Collins: On which side of First Street is that, please? 

By Mr. Crooks: 

Q. On which side of First Street? A. It is on this side 
(indicating). 

32 Q. Is that the east side? A. Yes, the east side. 

Mr. Collins: The third house from- 

The Witness: I am not so sure it is the third. 

Mr. Collins: Well, from which corner, please? From 
Adams or from W Street? Which way are you going? 

The Witness: Well, I look from W into the back. 

By Mr. Crooks: 

Q. You place it by looking out your back windows or back 
porch; it that it? A. Yes. I know what the houses are, 
but I just can’t recall the numbers. 

The Court: Is it nearer W or nearer Adams? 

The Witness: Nearer W. 

By Mr. Crooks: 

Q. Now, Mrs. Bogan, are you familiar with 83 W Street? 
That is the corner house, is it? A. Yes, I am very familiar. 
I knew the first people that lived there. 

Q. You did know the first people that lived there? A. 
Yes. 









Q. Do you know Blanche Vance.’ A. Yes, l knew her 
very well. 

Q. Did she live in that property ? A. Yes, she did. 

33 Q. For how long? A. I can’t say the number of 
years. It was quite a number of years, though, be¬ 
cause she bought from the Ravs. Tliev were the first 
owners. They were the second owners, the Vanes were, 
and then they moved to Fairfax. 

Q. How long ago was that, if you can fix the time? A. 
Well, they have only been down there two or three years, 
down to Fairfax. 

Q. Have you had occasion to go inside or visit that prop¬ 
erty, S3 W Street, since Mrs. Vance moved away? A. Well, 
on one occasion there was a white family in the basement 
with four children and I went in to give the lady something, 
and rapped on the door, and a colored gentleman opened 
the door. I said, “Have the folks moved?” 

He said, “Oh, yes, they have gone. We have lived 
here”- 

The Court: Now, you cannot say what he told you. 

By Mr. Crooks: 

0. Can you identify the person who said that to you? 
A. No. He is not here today. They were working there. 

Q. Have you ever seen the owners of that property? A. 
Yes, I have seen the people down there. 

0- Can you identify them from anyone sitting in the 
courtroom? A. Yes. I think that is Mrs. Saunders 

34 with the white hat on. 

Mr. Crooks: Mrs. Saunders, if you are in the 
courtroom, would you stand up, please ? 

(A lady arose.) 

Mr. Crooks: Thank you, very much. 

By Mr. Crooks: 

Q. Do you recognize the gentleman that is sitting next to 
Mrs. Saunders? A. I have seen him down there, ves, at the 
house. 
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Q. Have you ever had any conversations with either of 
them! A. No, I never have. I have just passed there. 

Q. How frequently have you seen them there? A. Oh, 
the last two or three months I have seen them there. 

Q. IIow frequently? A. Well, two or three times a week, 
or four times a week, and then I drive by and I see them. 

Q. Are there any other Negroes living in the properties, 
so far as you know? A. Yes, there is more in the house. 

Q. This is a large house, isn’t it? A. Very large. 

Q. Is it three stories? A. Three stories. 

35 Q. And basement? A. And basement. 

Q. The basement is pretty much out of ground, 
isn’t it? A. Well, it runs parallel. 

Q. I mean, the windows, the basement windows, are out 
of the ground. A. Oh, yes. People live there. 

Q. People are living in there? A. Yes. It was all fixed 
up. I don’t know whether the colored have moved in yet 
or not. 

Q. Keep your voice up, so we can all hear you. A. I say 
I haven’t noticed it in the last week or so. 

Q. Do you know if three are any persons living in that 
basement? A. I don’t know just now. I know they live 
in the rest of the house, but I can’t say whether they have 
moved in. 

Q. Have you seen people living in the rest of the house ? 
A. Yes, I have. 

Q. How did that come about? How could you see them? 
Did you see them going in and out? A. Well, only 
yesterday I passed. There is one white lady lives there 
yet, upstairs; Mrs. Watson, I think, and she has a little 
girl living with her just now. 

Q. Are there any other persons in there that you 

36 know? A. I don’t know the rest. I see them go in 
and out, but I don’t know. 

Q. Are they Negroes or white people, so far as you can 
tell? A. The rest are Negroes. 

Q. Are they the same people day after day that you see 
going in and out? A. Yes. 
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Q. Do you ever note what time they go in and what time 
they go out? That is, in the morning or evening and so on? 
A. Well, I have seen one young lady come out of there in 
the morning. 

Q. Recently? A. Yes, in the morning. 

Q. The same person? A. Yes. 

Q. Have you seen that person return? A. Well, I don’t 
sav I have seen her return. I have seen her go in at differ- 
ent times. 

Q. Now, Mrs. Bogan, did there come a time when you 
saw this instrument (indicating) ? A. Y'es, I have. 

Q. Can you identify what that is? A. Yes. That is the 
covenant. 

Q. That is what you know as a covenant, is it? 

37 A. Yes. 

Q. Did you sign this? A. I certainly did. Lot 77. 

Q. Is that your signature, Mrs. Bogan? A. Yes, it is. 

Q. You signed that? A. I did. 

Q. And did you later appear before a notary? A. Yes, 
I did. 

Q. Is this signature along with yours, Mrs. Bogan, that 
of your husband? A. Yes, it is. 

Mr. Crooks: Did you want to see these, Mr. Collins? 

Mr. Collins: If I may. 

(Referred to counsel for the defendants.) 

By Mr. Crooks: 

Q. The property that we are discussing, 83 W Street; 
how is that situated on that corner, Mrs. Bogan ? A. Well, 
it runs along with W Street, and the people enter at W 
Street 83. The mail is delivered at W Street. We have 
always felt that it is a W Street house. 

Q. There is an alley to the rear of 83 W Street, isn’t 
there? A. Yes. 

Mr. Crooks: If the Court please, I am referring to 

38 this alley here (indicating on map). 

And Mrs. Bogan’s lot is 77. That is four houses 
from the alley, and then the corner house. 
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By Mr. Crooks: 

Q. Now, how far back to the alley does this 83 W Street 
come, Mrs. Bogan? A. The house or the lot? 

Q. The house. The lot goes all the way to the alley, we 
assume. A. Oh. 

Q. How far back does the house come? JDoes it come 
almost to the alley or is there a little bit of a yard in the 
rear? A. A kind of a long yard. 

Q. They have a long yard? A. 1 think the lot is 140 feet 
deep. 

Q. Well, the lot, but I am talking about the rear of the 
house. A. 60 feet for the house. 

Q. The house is 60 feet long? A. Yes. 

Q. Have you had occasion to measure it and pace it off? 
A. No. I am not so sure. I just heard the whole lot was 
140. I just don’t remember. My husband would know 
more. 

The Court: Let me ask you, gentlemen: Lot 83 
39 is what depth from W Street—I mean address 83. 

Mr. Crooks: You mean address 83, lot 25? 

The Court: Yes sir. 

The Witness: There is only an alley between. Just an 
alley. 

Mr. Crooks: 1 think it is 16.67, if the Court please. The 
frontage on First Street is apparently 16.6. 

Mr. Collins: I have the figures here. 

Mr. Crooks: Fine. 

Mr. Collins: It is 16.67 feet wide by 100 feet in depth. 

That is the dimension of the lot. So that on W Street is 
would go back 16-2/3 teet. 

The Court: He is correct. It would go back that far. 

Mr. Collins: Coming from the street in on the lot, it 
goes back 16 feet. From First it has a frontage on W 
Street of 100 feet. 

Mr. Crooks: That is right. 

Your witness. 
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Cross-Examination 
By Mr. Collins: 

Q. Mrs. Bogan, you stated, I believe, that you are the 
owner of 67 W Street? A. 1 am the owner. 

Q. Do you own that alone? A. Mr. Bogan and my¬ 
self. 

40 Q. Is this the deed by which you hold that property 
(indicating) ? A. Yes. The deed that I gave him. 

Q. You are certain, now ? A. Xot, it is in my name only. 
We had to sign double on the paper. It is in my name only. 

Q. It is in your name only not in Mr. Bogan’s name? 
A. That is right. 

Q. So that he is not the owner of that property? A. Xo. 
Q. When you bought the property, did you buy it with 
the understanding that there were any covenants covering 
that type of property in that neighborhood? A. Yes. We 
were told by Mr. Blundon, who 1 bought it from, that it was 
an all-restrictive-white area. 

Q. You are aware, no doubt, that there are no covenants 
in your deed, the deed which you hold ? A. Well, Mr. Blun¬ 
don told us that and we did sign one right afterwards. 
Everybody signed the first covenant. 

Q. But there were none in the deed under which you 
obtained title to that property ? A. We were told it was a 
white restrictive area. 

The Court: The deed will speak for itself, sir. 

By Mr. Collins: 

Q. Mrs. Bogan, I believe you stated that that area 

41 when vou moved in was strictlv white. Is that 

•> • 

correct? A. There were only 14 houses- 

The Court: Let me suggest this, Mrs. Bogan: we will get 
along faster if you will just try to listen to the question and 
answer just the question only. 

He asked you when you moved in, if it was all white. 

The Witness: All white. 




37 


By M r. Collins: 


Q. Wliat do you mean by the statement “white”? A. 
The white race that was to move in there, and we bought it 
under those conditions. 

Q. Would it be a fair definition of “white” in your 
definition- 


The Court: We will not receive her definition. The Court 
of Appeals has determined what is white, sir, in Walters v. 
Dorsey. 

Mr. Collins: The reason I am asking that question, your 
Honor, is because I am trying to find out whether she, in 
her description of the condition of that neighborhood, would 
include Orientals as white or whether- 

The Court: You ask her that question, then, sir. 

Mr. Collins: All right, your Honor. 


By Mr. Collins: 

Q. I take it by “white” what you mean anybody 
42 who is not a Negro or colored; is that correct? A. 
Say that again. 

Q. By “white” you mean anybody who is not colored or 
a Negro; is that correct? A. Yes. 

Q. That is what you mean by “white”? A. Yes. 

The Court: In other words, there were no Negroes or 
Orientals in there, so far as you knew? 

The Witness: Not when I bought it. 


By Mr. Collins: 

How do you know that a person is white? 

The Court: I will sustain an objection to that, sir. 

Mr. Urciolo: I have not heard an objection on it yet, your 
Honor. 

The Court: The Court has ruled on it, sir. 

I referred to Walters v. Dorsey in the Court of Appeals 
and I think they gave the occasion to apply the rule. 

Mr. Collins: I read that case, but inasmuch as what we 
are dealing with here is a contract agreement between those 
people in that neighborhood—what I am driving at, if I can, 
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is to find out precisely what they intended and what they 
meant by their agreement. 

Now, I do not think that when she uses the word “white” 
she means it in the strictly legal and technical sense in 
which Wall v. Oyster termed it. 

43 The Court: I think the question is on this agree¬ 
ment. It does not make much difference what she 

thought, sir. 

Mr. Collins: Yes, your Honor, but what 1 mean is, the 
agreement, after all, is only trying to manifest in writing 
what the people intend. 

The Court: We are bound by it. sir. it is either good or 
bad, sir. It says “Negroes or any person or persons of the 
Negro race or blood.” 

Mr. Collins: All right. 

By Mr. Collins: 

Q. Have you visited the houses on First Street between 
W and Adams Street? A. No, 1 didn’t say I visited them. 

Q. Have you ever visited those houses, or recently? A. 
Not recently. 

Q. Then you cannot testify as to whether or not those 
people occupying those houses are white or colored, can 
you? A. Well, I see them in there all the time and the 
neighbors have told me that there were colored in there. I 
saw them move in. 

Q. Well, let’s take 2213. Do you know color the person 
is who lives there ? A. I am not familiar with the numbers. 
I could point out the houses. 

Q. How about 2133. That is the southeast corner 

44 of First and W Streets. What is the color of the 
persons living there, person or persons living there? 

Mrs. Upperman, I believe, is her name. 

A. The southeast corner? 

Q. Southeast, yes. A. The extreme end? 

Q. Yes. A. On Adams? 

Q. No, on W Street. Right across the street from the 
house here (indicating). A. I don’t know. I have seen 
colored people in there, but I couldn’t tell you. 
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Q. You don’t know whether colored people live there or 
not? A. I have seen them in there. That is the First Street 
house. 

Q. And you have seen colored people in 83 W ? A. Yes, 1 
have. 

Q. And you know they live in 83 \\ l A. Yes, I do. 

Q. But you don’t know they live in the other address? 
A. Yes, I have heard they live in there. 1 suppose they live 
there, I have seen them in there. 

Q. How about across the street, now, on the south- 

45 west corner of W Street? AY and First, that is A. 
Well, there is a doctor lives in there. 1 have not seen 

one person in there, but 1 have heard it was a colored 
doctor. 

Q. So that at the present time, according to your knowl¬ 
edge, of the four houses on that corner, at least three are 
colored-occupied; am I correct? A. Right now; yes. Three. 

Q. How about along First Street between V and W? 
What would you characterize the occupancy of that neigh¬ 
borhood? A. Between V and W ? 

Q. Yes. A. There are some colored people in there be¬ 
cause I pass and see them in there. 

Q. Would you say it is largely a colored neighborhood? 
A. Not largely, no, but there are some in there on V Street; 
on First between V and W. 

Q. Between V and W there are colored ? A. Yes. 

The Court: Excuse me, sir. May I interrupt you a 
minute ? 

Mr. Collins: Yes, your Honor. 

The Court: Do you know whether they arc on the east or 
the west side? 

Mr. Collins: Both sides, your Honor. 

46 By Mr. Collins: 

Q. Both sides? A. I don’t know about the west 
side, I couldn’t vouch for that, but the east side I do know. 

Q. Well, I believe you stated that the corner house of the 
west side is colored, at least. 
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Along W Street, between First and Second, how would 
you characterize the occupancy of that neighborhood? A. 
There arc colored people in there. 

Q. There are colored along there? There are colored 
along First—how about from—maybe we can understand 
it better from the map. 

Mr. Crooks: If the Court please, I think maybe we can 
save a little time. 

I am perfectly willing to agree with the gentleman that 
all properties west of First Street—not First Street prop¬ 
erties, but west of First Street—from Rhode Island Ave¬ 
nue and even south of that, north to Adams Street, are 
occupied by colored or Negroes. 

It is almost entirely. 

Mr. Collins: All west, but not on First Street, is that it? 

Mr. Crooks: Well. I will have to explain that condition 
on First Street. 

Now, on Bryant Street, if the Court please, that is 
47 that circular drive at the very top of the map. Bryant 
Street circles around the reservoir grounds west of 
First Street. Those are the houses that are concerned in the 
Hurd case that is now on appeal. Hurd v. Hodge, that we 
talked about earlier. 

Mr. Collins: Well, 1 am perfectly agreeable to that if 
counsel chooses to stipulate. 

Mr. Crooks: I want to expedite the trial. 

The Court: It is my understanding, then, that the record 
will show that all the properties west of First Street from 
Rhode Island to Adams- 

Mr. Collins (interposing): To the Soldiers’ Home. 

Mr. Crooks: To and including Adams Street, your 
Honor, west of First. 

The Court: All right, sir. 

By the Court: 

Q. You stated on W between First and Second there 
were colored people. Was that predominantly colored? A. 
On W? No, not on W, your Honor. 
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Mr. Crooks: She misunderstands. 

Between First and Second, Mrs. Bogan. 

The Witness: Oh, between First and Second, below W; 
yes, they are colored people. 

Mr. Crooks: No, you still have us wrong. 

On W Street in the next block over from vou, in the 

48 100 block of W Street. 

The Witness: Well, that is below me. 

Mr. Crooks: Toward town from you. 

The Witness: Yes. 

Mr. Crooks: That is occupied by Negroes? 

The Witness: Yes, by Negroes. 

The Court: Is that predominantly Negroes? 

The Witness: Yes. 

Mr. Crooks: That is the area we stipulated to, your 
Honor. 

Mr. Collins: Yes. 

The Court: Verv well. 

Mr. Gilligan: If your Honor please, it was not ex¬ 
clusively, but predominantly, if you will remember. 

The Court: That is right. 

Mr. Gilligan: It has been for twenty years. 

The Court: In other words, I am to understand that all 
this area west of First Street and Rhode Island Avenue is 
predominantly colored ? 

Mr. Urciolo: I cannot agree with that statement. The 
statement was that it was predominantly colored from 
Rhode Island Avenue to and including Adams, and then 
you add for twenty years. 

Adams street only for three or four years. 

Mr. Crooks: It has been predominantly Negro for 

49 all these years. 

Mr. Urciolo: I don’t want the impression to be 
that it has been that way and changed. It is just the other 
way around. 

Mr. Gilligan: Adams Street has been that way for six 
or seven years and all the rest for many years. 






By Mr. Collins: 

Q. 1 believe von stated that since of late you have seen 
Mr. and Mrs. Saunders there in that house, and others, two 
or three times a week? A. Yes. They were pointed out as 
the owners to me. 

Q. Speaking of these other people, who are they, how 
inanv are there, that vou have seen, whom vou consider as 
living in that property? A. Well, that house has been 
rented out ever since Mrs. Vance had it, more as a rooming 
house. Very few people have over a room. 

There were so many families in there all the time. 

Q. I am speaking of since Miss Vance moved. A. Well, 
there are two or three families in there. 

Q. Plow many? A. Two or three. 

Q. Two or three families in there now, that you know? 
A. Yes. 

Q. Do the Saunders themselves live there, or do 
50 you know? A. I see them there all the time. 

Q. Would you say they live there ? A. Yes, I think 
they do. I cannot vouch too safe for that, but I know it 
has been pointed out they were the owners. 

Q. Speaking of these other people whom you say live 
there now, how do you know that they are colored? Can 
vou tell me why vou conclude that thev are? A. Well, 1 
think anyone with intelligence can see that. 

Q. Well, possibly you would tell me how your intelligence 
functions in this given instance, if you please. A. We were 
told they were colored and we could sec they were colored 
people. 

Q. Is it the color of their skin by which you decide that ? 
A. Yes, sure. They are dark and their eyes are dark. 

Q. I can’t hear you. A. I said their skin is dark and the 
eyes and the features. We certainly can tell the difference 
in races. 

Q. I believe you made a statement that the house was 
fixed or being fixed. Would you elaborate upon that for 
me? A. Well, when the people moved out in the base- 
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ment, I happened to see her yesterday, and she said that 

they had to move because- 

Mr. Crooks: Now, Mrs. Bogan, do not say what 

51 people tell you. 

The Witness: Well, they moved in the house. 
There were three or four men doing carpenter work. 

Bv Mr. Collins: 

Q. In the basement? A. Yes, and they were colored 
men. 

Q. Are you, by any chance, aware of the fact that the 
reason the Witlingers—I believe that is the name of the 
tenants that did occupy the basement—had to move was 
because the basement was not in compliance with the Dis¬ 
trict of Columbia health regulations, building and health 
regulations? A. I don’t know anything about her moving. 
Q. You are not aware of that fact. 

But since the Saunders have taken over that property, at 
any rate, you can testify of your own knowledge that they 
have made definite physical improvements on the property? 
A. Well, I see them working down there. 

Q. They had workmen there making repairs? A. Well, 
they themselves were working in the yard and I saw these 
men in the basement, that is all. 

Q. You have seen carpenters. How about plasterers, 
plumbers, or anything of that sort? A. No, I didn’t see 
all that. I only saw two or three men in the basement. 

52 Q. Directing your attention to the instrument here 
in question, that is, the covenant agreement, do yon 

know who prepared that agreement? A. No. We were 
told- 

The Court: Just a minute. 

You don’t know? 

The Witness: No. 

The Court: She says she does not know. 
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Bv Mr. Collins: 

w 

Q. Who brought the agreement to you? A. Mr. Bogan. 
It was brought to Mr. Bogan. He was the one that went 
around and got most of the signers, and I did too. I went 
personnally to Fairfax and had Miss Vance to sign, and I 
also went down and had her to verify her signature with a 
notary public, myself. 

Q. Do you know what date Miss Vance signed that agree¬ 
ment? A. The first time it was the first part of March and 
the last time in February of 194C. 

Q. By the first part of March, what do you mean? Be¬ 
fore the 15th? A. Yes, 1940. It was cold. We had on 
winter coats. We drove down there. 

Q. In other words, according to your testimony, then, 
Miss Vance signed that agreement before it was 
53 dated; is that correct? A. Before it was dated? 
Oh, yes. 

Q. Not before it was acknowledged. Before that agree¬ 
ment bears date, the 23rd day of March ? A. Oh, yes. She 
signed it early in March. The last of February or early in 
March. I went down there. 

Q. And you personally went down to see that she 
acknowledged it? A. My husband and myself drove down 
there in Fairfax. 

Q. You stated that you and your husband brought that 
around for the signatures; is that correct? A. Most of it. 

Q. Can you tell us, then, at what time, approximately, 
those signatures were put on that instrument ? A. No, but 
he could, because he handled it more than I did. 

Q. Well, how about the signatures that you obtained ? 

The Court: What is the purpose of this, sir? 

Mr. Collins: Your Honor, I believe that one of our con¬ 
tentions is that there is a contract of sale for the property 
83 W Street which was signed before the acknowledgment 
and recordation of this covenant agreement. 

The Court: Say that again, please. 
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Mr. Collins: Miss Vance signed a contract of sale for 83 
W Street prior to the acknowledgment and recorda- 

54 tion of this instrument. 

Now, what I am trying to find out is, if I can, 
whether or not the signatures were on that instrument at a 
time prior to that contract of sale. 

The Witness: Well, the first signature—— 

The Court: Just a minute, please. 

The Witness: Blanche Vance’s name. 

Mr. Crooks: It is Lot 25 in 3123, if the Court please. I 
think maybe I can find it for you. 

Mr. Collins: Perhaps it would help if I were to put in, 
at least for identification, this contract of sale which has 
been marked by the pretrial Justice—put it in and show it 
to the Court anyway at tins stage. 

Any objection? 

Mr. Crooks: If the Court please, I want to draw your 
Honor’s attention to this fact; that this contract is one 
of those that was identified by the pretrial Court and it is 
referred to in the stipulation wherein I stipulated that the 
signature of this, the signature of Blanche Vance on this, 
is her signature. That is all I stipulate. 

Otherwise it is subject to objections and so on. 

[ have found, and Mr. Collins has very frankly advised 
me of this fact, that after the trial hearing, after the pre¬ 
trial Courts signature on the instrument, there was some 
added material by way of an attempted assignment 

55 placed on the reverse side of this instrument. 

I think that is rather a serious proposition, and in 
fairness to Mr. Collins I want to tell the Court that he 
immediately called me w’hen he learned that had been done. 

I do not know who did it, but I must insist that the 
matter that was placed on there after the pretrial stipula¬ 
tion be excluded and all of them from any consideration by 
this Court. 

Mr. Collins. As an alternative suggestion, your Honor, 
I have a photostatic copy of that same contract without 
the after-added portion which I will be glad to put in evi- 
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dence if Mr. Crooks has no objections, or I will be glad to 
strike that added portion. 

Mr. Crooks: I don’t want to strike it. I just want to 
leave it that way, but explain to the Court that this matter 
on the bottom here was not on there at pretrial. 

Mr. Collins: Well, suppose we put them both in so the 
Court can see for itself how they are. 

Mr. Crooks: You are not introducing them? You are 
merely handing them to the Court, so there can be an 
identification for some purpose, as I understand it? 

Mr. Collins: Yes. 

The Court: You are asking merelv that these documents 
be identified now? 

Mr. Collins: Yes, your Honor. 

56 The Court: The first one, the one being marked 
by Justice Morris, the pretrial Justice? 

Mr. Collins: Yes. 

The Court: And the second one, which is a photostatic 
copy, to be marked Defendants’ Exhibit No. 2 for identi¬ 
fication and that reflects the contract as of the time before 
indentified by Justice Morris? 

Mr. Collins: Yes, your Honor. 

(Documents referred to were marked Defendants’ Ex¬ 
hibits Nos. 1 and 2 respectively, for identification.) 

The Court: I assume you will want an opportunity to 
explain this added matter when we get to it, sir. We won’t 
interrupt for that purpose now, however. 

Mr. Collins: Yes, your Honor. 

Mr. Crooks: The witness did not identify this instru¬ 
ment in any sense. She does not know anything about it. 

Mr. Collins: No. I just handed it to his Honor for his 
own information. 

The Court. Very well. Gentlemen, suppose we recess at 
this time for ten minutes. 

(There was a brief informal recess, at the conclusion of 
which the proceedings were resumed, as follows:) 

Mr. Collins: I believe before the Court recessed we were 
trying to find out the precise dates upon which the 
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57 various signatures were affixed to that covenant, 
that is, those signatures that you personally obtained, 

Mrs. Bogan. 

By Mr. Collins: 

Q. Can you tell me what you recall about the times of 
any of those signatures that you obtained? Maybe if I 
give you the covenant, it would help. A. I said before I 
did not obtain them; my husband did. I went with him to 
Miss Vance and she signed in front of us and I was the 
one that went down with a notary public from Virginia and 
her her to witness hers. The rest Mr. Bogan took around. 

Q. I see. Then you did not obtain any other signatures 
than Mrs. Vance’s? A. A few. Mrs. A. B. Moore, who 
lives next to me. 

Q. Now, that is Mr. Moore’s signature. A. That is 
Johanna Moore’s signature. 

Q. Do you know what date she signed this agreement? 
A. I don’t remember the date that that was first taker; 
around. I really do not. 

Q. Maybe you will remember this: Do you know who 
put that date upon there, the 23rd day of March, 1946? 
That is the date that the indenture itself bears. A. No, I 
don’t know who put that on there. 

Q. It was on there when you first got it? A. Yes, 

58 it was. 

Q. When you refer to the early part of March, the 
early part of March would be prior to the 23rd? A. It was 
before the 7th of March, because I tell you I went down 
there and I remember saying, “In two weeks it is spring, 
and here we are wearing our heavy overcoats; it is still 
very cold.” 

The Court: In other words, this was signed, as far as 
Miss Vance was concerned, prior to the 7th of March? 

The Witness: Yes. 

Mr. Collins: And prior to the dating of the instrument. 

Pardon me. The instrument was predated or postdated. 
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By Mr. Collins: 

Q. The instrument had already been dated March 23rd. 

Mr. Crooks: She didn’t testify to that. 

The Court: Do you know when that instrument was 
dated? 

The Witness: The date that is on there. 

The Court: No; no, ma’am. 

The Witness: No, I couldn’t say that. 

Mr. Collins: Unless I am in error, your Honor, I think 
she testified that the date was on there when she got it, 
and from that I concluded she got it prior to the 7th. 

The Court: Do I understand your testimony to be that 
Mrs. Vance signed that agreement whether it was dated 
or not dated prior to March 7, 1946? 

The Witness: Yes, around that day. The 6th or 
59 7th. I can’t say the exact day, but it was two weeks 
before spring. 

The Court: All right. 

By Mr. Collins: 

Q. Were you acquainted with the tenants in that prop¬ 
erty, in 83 W Street, prior to the time it was deeded to the 
Saunders? That is, prior to the time the Saunders took 
over ? A. Miss Vance. Yes. 

Q. I think you stated that Miss Vance had moved to Vir¬ 
ginia for a period of about two years. A. Yes, but they 
still ran the house. 

Q. Pardon me? A. They ran the house and collected 
rents until October 23. 

Q. You mean with her tenants? A. They were her ten¬ 
ants. 

Q. Did you have any difficulties with her tenants at all? 
A. No. 

The Court: 1 do not think that is the issue here, sir. 

Mr. Collins: Well, your Honor, what I am trying to do 
is show by conceding, if we can, that this is the situation 
wherein the plaintiffs are seeking an injunction and I am 
trying to find out what good will be done if the plaintiffs- 

The Court: That is not the question, as I under- 
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60 stand it, sir. I think this case has got to stand or 
fall on the covenant. 

Mr. Collins: But- 

The Court: Whether they had good tenants or not as 
good tenants as Mr. and Mrs. Saunders does not make a 
bit of difference. 

Mr. Collins: Well, am I correct in thinking, your Honor, 
that in granting an injunction in a case like this, the Court 
will certainly consider the amount of good that will be 
done by the injunction as contrasted with the harm—the 
hardship? 

The Court: This injunction, as I attempted to say, will 
depend on the validity of the covenant. 

Mr. Collins: Simply and solely? 

The Court: I am not saying simply and solely, because I 
understand you propose to raise another issue as to whether 
or not the covenant is good by virtue of changed conditions 
too. 

Mr. Collins: Well, 1 intend also to raise the issue, if I 
can, that assuming that the covenant is legally valid, that in 
this instance the circumstances are such that the court of 
equity in exercising its discretion still should refuse to grant 
the injunction. 

The Court: Because of the fact that the tenants prior to 
the advent of Mr. and Mrs. Saunders did not keep the 
house as well or did not keep themselves as well or 

61 something of that sort? 

Mr. Collins: That would be a contributing factor. 

The Court: I will not hear that, sir. 

Mr. Collins: Well, I will raise that later. 

By Mr. Collins: 

Q. Where did you sign this instrument? A. Where did I 
what? 

Q. Where did you sign this covenant agreement, you, 
yourself, put your signature? In your home? A. My 
husband I signed it. 

Q. In your home? A. Yes, in front of Mr. Bayer. He 
is a notary public. 
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Q. Was Mr. Bayer there the first time you signed it, 
actually when you signed the instrument was Mr. Bayer 
in your house at that moment? A. I don’t remember that. 
He witnessed the signatures. 

Q. Well, do you remember whether or not you first 
signed the instrument and then went to Mr. Bayer and 
acknowledged that to be your signature? A. No, I don’t 
remember just when I signed it and who was there. 

Q. You don’t remember who was there? A. No, I don’t. 
Q. Did Mr. Bayer come to your house? A. Only to wit¬ 
ness the signature. 

62 Q. But you don’t know when that was? A. No. 
Q. I believe you testified this is a three-story 

house? 

The Court. And basement, sir. 

The Witness: And basement; yes. 

By Mr. Collins: 

0- And that it is separated from the other properties 
along W Street by an alley ? A. Just by an alley; yes. 

Q. Are the other houses along First Street also three- 
story houses? That is, the houses between W and Adams 
Street, immediately north of this corner house? A. Yes, 
they are three-story houses. 

Q. Those are somewhat similar in physical structure? 
A. They are three-story houses. 

Q. How about the houses along W Street? Those arc 
a different type of structure, would you say? A. Yes. 

Q. They are separated by an alley? How far from the 
alley is that house on W Street; do you know? A. Not very 
far. The back porches face the first house, almost up to 
it. Very, very near. 

Q. By “near” you mean probably ten feet? A. Well, 
they have about a ten-foot yard, that is all, and the porches 
all run back facing W. 

63 Q. All the porches of this corner house face W 
Street? A. Yes, face W. 
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The Court: In other words, the front of the house is W 
Street ? 

The Witness: It is W Street. Always has been. 

By Mr. Collins: 

Q. You cannot testify as to where and when anvbodv 
else other than yourself and your husband signed this in¬ 
strument, except that Miss Vance acknowledged it in Vir¬ 
ginia on a given date; it that correct? A. Yes. We had to 
drive down there. 

Mr. Collins: 1 have no further questions. 

The Court: Any further questions? 

Mr. Crooks: No, your Honor. 

Step down. 

The Court: You may step down. 

Mr. Urciolo: Your Honor, Mr. Collins is representing 
Mr. and Mrs. Saunders. I represent myself. 

The Court: I beg your pardon, sir. Are you the inter- 
venor? 

Mr. Urciolo: I am. 

By Mr. Urciolo: 

Q. Mrs. Bogan, did 1 understand you correctly to say- 

The Court: Let me interrupt you, please, sir, to find out 
something. 

64 You intervened on what date, sir? 

Mr. Urciolo: I am the real party in interest, and 
not Florence E. Urciolo, who is merely a straw for me. 

In other words, if this injunction be granted, why then 
l think the complaint states that a deed from Florence E. 
Urciolo to the Saunders be declared null and void and con¬ 
sequently the property would vest again in Florence E. 
Urciolo. 

The Court: Is Florence your wife, sir? 

Mr. Urciolo: Yes, she is, sir. 

The Court: And the title is in her, sir ? 

Mr. Urciolo: The title now is in Mr. and Mrs. Saun¬ 
ders, but the complaint requests that the Court declare title 
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in Florence E. Urciolo on the theory that the deed from 
Florence E. Urciolo to the Saunders is of no effect because 
of the restrictive covenant. 

The Court: All right, sir. 

Mr. Collins: Your Honor, for my own benefit and for 
the sake of the record, I understand that exceptions are 
not necessary, but I would like the record to show an ex¬ 
ception to the ruling of the Court that the testimony as to 
the type of tenant in there prior to this time is inadmissible. 

The Court: I am not sure it is timely, sir. 

Mr. Collins: Well, just for the record, anyway. 

The Court: Yes, sir. 

By type of tenants, you mean as to whether that 
65 tenant kept the property in good or bad condition 
or in a condition not as good as it is now be taken care 
of by Mr. Saunders ? 

Mr. Collins: Either or both, yes. 

The Court: Of what I have stated ? 

Mr. Collins: Yes, sir. 

The Court: Very well, you may have an exception. 

Mr. Collins: Thank you. 

Mr. Urciolo: Your Honor, if I am not out of order, I 
would like to make a motion at this time that the name of 
Joseph Bogan be stricken as plaintiff, since Mrs. Bogan has 
stated that she owns it solely. 

The Court: I am not going to strike it at this time, sir. 

Mr. Urciolo. Well,-- 

By Mr. Urciolo: 

Q. Mrs. Bogan, the houses on First Street between W 
Street and Adams Street—please describe those. 

The Court: Describe the physical characteristics of the 
houses, sir? 

Mr. Urciolo: Yes. 

The Court: WTiat is the purpose? 

Mr. Urciolo: The purpose is this, your Honor: that the 
houses on First Street we will show, including 83 W, were 
all built by the same builder, that they are all three-story 
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houses, that they are all the same coloi of brick, all 

66 the same height, all the same number of rooms, "with 

the possible exception to basements, and where sep¬ 
arated by an alley on W Street east of the alley, there is 
no such homogenity whatsoever; that there are some white 
tapestry bricks, some red tapestry bricks,- 

The Court: Any objection to that line of testimony? 

Mr. Crooks: I will object. 

The Court: I will sustain an objection to it. 

I do not think it makes any difference sir, whether they 
be red brick or yellow brick or any other brick or whether 
the be two-story, three-story, or five-story. 

Mr. Urciolo: Let me see if we understand each other. 

The Court: I understand you very well, sir. I will not 
allow that. 

Mr. Urciolo: 1 must take an exception, your Honor. 

The Court: You may have an exception, sir. 

Mr. Urciolo: Because there is an alley separating them. 

The Court: That is right. We understand the allev is 
there. 

Let me say this: If there is any virtue to a covenant of 
this sort, the poor and the rich all should be protected. 
The man who lives in a red brick house that is two stories 
should be protected as well as if he lives in a marble house, 
if there be such a thing, of five stories. 

The principle is whether or not this covenant pro- 

67 hibiting a certain use is valid or not valid. 

Mr. Urciolo: I agree with your Honor. I would 
agree with that on a deed covenant, one on the theory of real 
estate law where it runs with the land. This is a question of 
neighborhood agreement. 

It would seem to me that a court of equity in exercising 
its discretion in granting an injunction, should not allow me 
to get an injunction against a person, say, across the street, 
or in the next block. We have to cross some dividing line. 
I think that the alley, especially since there are only two 
houses beyond the alley, one of which is Negro and one of 
which is not-- 
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The Court: You are arguing an entirely different point 
now, sir. 

Mr. Urciolo: That is what I want to bring out. 

The Court: That is not what you asked. You asked 
about the physical structure of the houses and I have de¬ 
nied that. 

What is your question at this time, sir! 

By Mr. Urciolo: 

Q. Mrs. Bogan, there are two houses beyond the alley 
on W Street between North Capitol and First. Is that 
correct? One having an entrance on First Street, the 
southeast corner, and one having an entrance on W Street, 
the northeast corner. Is that correct or not? A. The houses 
across from where these people live? 

6S Q. Yes. A. Well, those are First Street houses, 
and they are now in the covenant that we are fighting 
for. We are fighting for W Street- 

The Court: It is not for you to determine what the 
problem is. You just answer the question, please. 

The Witness: Yes, there are two houses there. 

The Court: I do not understand which two houses they 
are, sir. What are they ? 

Mr. Urciolo: There are two houses beyond the alley. 

The Court: Two to the alley, to the east, sir? 

Mr. Urciolo: Well,- 

The Court: They are on W Street and east to the alley? 

Mr. Urciolo: To the west of the alley. 

In other words, your Honor, here is W Street (indicat¬ 
ing). 

The Court: You are speaking of the north side of W 
Street? 

Mr. Urciolo: And the south side. 

Now, here are two alleys—houses, namely, 832 and 2133 
First. This second house is what number, Mrs. Bogan? 

This house is 2203 First Street, not 2201. Is that cor¬ 
rect? 

The Witness: I don’t know. 
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Mr. Urciolo: My point is this, your Honor: here is an 
alley running all the way up. The covenant attempts 

69 to include all of these houses here, includes this 
one, and which is identical in physical character¬ 
istics as all of these, built by the same owner, traced to 
the same subdivision. 

The Court: Well, we have passed on that, sir. 

Mr. Urciolo: Yes, and here is one directly across, be¬ 
yond the alley again, and that is the one I am asking about 
(indicating). 

The Court: And what are you asking, sir? 

Mr. Urciolo: I am asking her who was that occupied by. 
The Witness: I don’t know, but it is a First Street house, 
not a W Street house. 

By Mr. Urciolo: 

Q. Mrs. Bogan, just answer this yes or no: Did you or 
did you not testify on cross-examination by Mr. Collins 
that that was occupied by colored? A. Yes, but I don’t 
know who they are. Yes, they are occupied by colored. 

Q. They are probably colored? A. Yes. 

Q. You don’t know? Yes, 1 say they are colored. 

Q. They are colored? A. Yes. 

The Court. She says the southeast and southwest corners 
of First and W were occupied by colored. 

70 Is that correct on your direct examination? 

The Witness: Not on W Street. The First Street 

house is occupied by colored and the W Street house is 
occupied by colored. 

Mr. Crooks: We are talking about the corner houses 
now, Mrs. Bogan. 

The Witness: Yes. 

The Court: Now, let me get that straight. The south¬ 
east corner house on First and W is colored? 

The Witness: Yes. 

The Court: And the southwest corner of First and W is 
colored? 

The Witness: That is the house opposite, yes. 
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The Court: What I would like to know, gentlemen, and 
this is a fact you certainly should know: what is the num¬ 
ber of this house on the southeast corner of First and W l 

Mr. Urciolo: It is known as 2133 First Street. 

The Court: The house on the southwest corner of First 
and W? 

Mr. Urciolo: Yes, your Honor. 

The Court: Which means that that is on the south side 
of W Street ? 

Mr. Collins: Yes. 

Mr. Urciolo: Except the entrance is on First Street 
and not on W Street. 

71 The Court: And that is why it has the number 
2132 First ? 

Mr. Urciolo: Yes. 

The Court: The house on the southwset corner of First 
and W is what number? 

Mr. Collins: I think it is 2132. I am not certain, your 
Honor. 

The Court: In any event, that is across the street on 
First Street and on the south side of W, and those two 
houses, I understand you to say, are colored? 

The Witness: Yes. 

Mr. Gilligan: That house on the southwest corner may 
have a W Street number, if your Honor please—101 or 
something of that kind. 

The Court: But in any event it is colored. 

By Mr. Urciolo: 

Q. Mrs. Bogan, how many houses from the alley here 
do you live? A. Starting with Mrs. Murray I live the 
fourth house, 67. 

Q. One, two, three, four? A. Yes. 

Q. Did you say there were colored people living here in 
the middle of the 2200 block of First Street? A. Yes. 

72 Q. Then, Mrs. Bogan, is it not true that the yards 
which the occupants of some of these colored occu¬ 
pants would be occupying, are nearer to you or more visible 
to you than the ones at 83 W? A. I wouldn’t say more. 
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Q. As much? A. I can see them from my back porch. 

Q. But you cannot see the occupants of 83 W from your 
back porch? A. From the front porch. 

Q. Only from the front porch? A. Yes. 

The Court: And vice versa as to the others on First 
Street, you cannot see them from your front? 

The Witness: No. 

By Mr. Urciolo: 

Q. From your front, but you can see them from your 
back; is that correct ? A. Yes. 

Q. Is your objection to the occupancy by Negroes based 
on the fact that this house faces W Street? 

The Court: I will sustain an objection to that. I do 
not think it makes any difference what the objection is, 
sir, if the covenant be valid. 

Mr. Urciolo: Well, your Honor, we come to the 
73 same point. 

The complaint states- 

The Court: You may have an exception, sir. 
>#*■**##*# 

76 By Mr. Urciolo: 

Q. Mrs. Bogan, how many people were present when you 
acknowledged this agreement or this covenant, as you refer 
to it? A. I don’t remember how many were present. 

77 We had signed it twice. The first covenant was 
signed in front of Mr. McCubbin, across the street. 

Q. Who is he? A. He is a neighbor who owns his home 
on W Street. 

The Court. What is the purpose of this, sir? It has been 
signed, has it not? 

Are you going to challenge that she did sign it? 

Mr. Urciolo. Your Honor, it is the Hundley v. Gorewitz 
case, in 77 Appeals 48. In that case Mr. Justice Groner, in 
reversing the lower court which had granted an injunction, 
—I am reading from about the middle of the case—said 
this: 
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“However, it is equally well settled that since the pur¬ 
pose of such restrictions is the mutual benefit of the bur¬ 
dened properties when it is shown that the neighborhood 
in question has so changed in its character and environ¬ 
ment”— 

The Court. Now you are talking about something else. 
I am asking you now what difference did it make how many 
were present when it was signed. 

Mr. Urciolo. Well, your Honor, there seems to be a vari¬ 
ance in the covenant itself as to how many acknowledged it 
and how many did not. 

The Court. Well, let us get to that, then. What is the 
variance ? 

78 Mr. Urciolo. I think your Honor has it, the agree¬ 
ment. 

(The agreement was handed to Mr. Urciolo.) 

Mr. Urciolo. For example, one, two, three, four, five 
names are signed but not acknowledged. 

In other words, here is my point, your Honor: If your 
Honor assumes the position that your Honor had this morn¬ 
ing, namely, what difference does all this make, the question 
is whether they have an agreement or whether they want to 
enforce it—if that is the case, then I certainly agree with 
your Honor that all of this matter is immaterial. In other 
words, they have an agreement, they want to enforce it. 
That is fine if they proceed in a legal action, but we are 
now in equity. Good faith is the all-important thing. 

The Court. Now you are giving me an argument, sir. 

Mr. Urciolo. I am giving you an argument as to why all 
this testimony is relevant. 

The Court. I am asking you, sir: You say that there are 
certain ones that have not been acknowledged. 

Mr. Urciolo. Yes, sir. Ruby K. Erskine, Lewis A. and 
Margaret A. Black, Mrs. Jack W. Holder, Mr. and Mrs. 
N. Holt, and Mrs. Domenica Mizzoni. 

I am attempting to ascertain from these various wit¬ 
nesses who signed, who did not sign, who did not acknowl¬ 
edge. That is really part of the plaintiffs’ case in my 
opinion. 
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Mr. Crooks. The instrument speaks for itself, if 
79 the Court please. 

The Court. I agree with you. If that be true from 
the instrument, why, you can argue it, sir. 

Mr. Urciolo. That is correct, your Honor, except this: 
I am entitled, I think, to question in an equity suit this 
plaintiff’s good faith. On this theory:— 

The Court. Now, let’s read, sir. This is a factual situa¬ 
tion. The restrictive agreement has been signed or not 
signed. It has been signed and sworn to or not sworn to, 
and the instrument itself will reflect that. 

Mr. Urciolo. I take that, your Honor— 

The Court. And if the instrument is in evidence, sir, you 
may argue from the instrument that fact. 

Mr. Urciolo. I take it from that, your Honor, that that 
is part of the plaintiffs’ case, in other words. 

The Court. As I understand the case, once this type of 
paper goes in, it is evidence in the case and it is usable by 
anyone. 

Mr. Collins. Your Honor, my position on that point is 
simply that the instrument is merely prima facie evidence 
of its valid execution, once they have gotten it in and duly 
proved its acknowledgment. That it is only prima facie 
evidence of the recitals contained therein, and that it is 
certainly subject to question as to its valid execution and 
the only way on earth we can question its execution 
SO is to question the parties here who signed that and 
find out whether they complied with all the proper 
formalities. If they failed to comply with the formalities 
requisite for the proper execution of the recording of one 
of these instruments, then that instrument is invalidly re¬ 
corded and is not notice to our parties and is not binding 
upon us. 

The Court. This witness has testified that she did sign 
it, and that she subscribed to it before a notary. 

Mr. Collins. That is correct. 

The Court. Very well, sir. 





By Mr. Urciolo: 

Q. Mrs. Bogan, how much did you pay for your prop¬ 
erty? 

The Court. I submit that is not material. 

Mr. Urciolo. Very well, your Honor, I object and cite 
the following in support of my objection: 

Hundley v. Gorewitz, 77 Appeals D. C. 48. 

“However, it is equally well settled that since the pur¬ 
pose of such restriction is the mutual benefit of the bur¬ 
dened properties, when it is shown that the neighborhood 
in question has so changed in its character and environ¬ 
ment and the uses to which the property therein may be 
put, that the purpose of the covenant cannot be carried out, 
or that its enforcement would substantially lessen the value 
of the property, or, in short, that injunctive relief 
81 would not give a benefit but rather impose a hard¬ 
ship, the rule will not be enforced." 

The Court. Let me sav this to vou, sir: This house was 
bought, according to the witness’ testimony, 35 years ago. 

The Court will take judicial notice of what the value of 
property is in the District of Columbia as of the present 
time, sir. 

Mr. Urciolo. I am afraid, your Honor, with all due apol¬ 
ogies, that the Court is not qualified to judge real estate 
values in the District of Columbia. 

The Court. In relation to the change in market prices of 
property? 

Mr. Urciolo. Except this point, if your Honor will con¬ 
cede this one additional point, I will agree, namely, that 
properties are at least 40 percent higher for Negroes than 
they are for white people; then, yes. Otherwise, I would 
like to reserve the right to bring in expert testimony as to 
that fact. 

The Court. I am not asking you what you are going to 
bring in, sir. That is a different situation. 

Mr. Urciolo. In other w’ords, if I can show according to 
this exact language that this covenant lessened the value 
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rather than increased the value, 1 say then that according 
to that— 

The Court. That is not the question here, sir. 

82 That is *»ot what you are saying to this Court. 

Mr. Urciolo. Yes, that is what I was getting to. 

The Court. As to how much was paid for this property? 

Mr. Urciolo. Yes. 

The Court. I will not hear that, sir. I will hear you or 
anybody else who gives any testimony as to the value of 
the property anticipatory of a change in ownership and the 
effect of such change in ownership where you have a rea¬ 
sonable relation in time, but what the property sold for 35 
years ago, I will not hear you on that at this time. 

Mr. Urciolo. Well, your Honor,— 

The Court. I will not hear you, sir. You may have an 
exception, if you desire. 

Mr. Urciolo. Well, may I state, then, please,— 

The Court. No, sir. Don’t let’s prolong it. We have to 
move along. 

Mr. Urciolo. Well, your Honor, I have to build a record 
for appeal. In other words, I think I am entitled to show 
what 1 would have shown had this question been allowed. 

The Court. T will not allow it at this time, sir. 

You are asking what this lady paid for this property 35 
years ago. That is your question, and I overrule it, sir, 
and you may have an exception. 

Mr. Urciolo. Thank you. 

83 By Mr. Urciolo: 

Q. Mrs. Bogan, I think you stated that 2133 First Street, 
namely, the southeast corner of First and W, is colored. 
A. Yes. 

Q. Now, Mrs. Bogan, if we change the entrance of 83 W 
to First Street and make— 

Mr. Crooks. I object. 

The Court. I will sustain the objection, sir. 

We are dealing with the property as it exists. 
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Mr. Urciolo. May I refer your Honor to the Gospel 
Spreading Association case versus— 

The Court. I have a note of it, sir. 

Mr. Urciolo. That case went on that very point, namely, 
it was 101 U Street rather than a First Street number. 

I won’t proceed on that line. 

The Court. Very well, sir. 

By Mr. Urciolo: 

Q. Mrs. Bogan, what prompted you to sign this cove¬ 
nant? A. What? 

Q. What prompted you to sign this covenant? 

Mr. Crooks. If the Court please, the act speaks for it¬ 
self. I do not believe the motive behind the signatures is 
important. 

The Court. I understand from him, Mr. Crooks, 
84 that the purpose is to lead up to show the detriment. 

Is that true, sir? 

Mr. Urciolo. No, your Honor. Well, something similar 
to that. In other words, I want to show that, in accordance 
with the Hundley versus Gorewitz case, that it is impossi¬ 
ble now to maintain a white neighborhood. 

Mr. Crooks. That question would not develop that, sir. 

The Court. No, sir. I agree with you. If that is your 
purpose, I will sustain the objection. 

By Mr. Urciolo: 

Q. Mrs. Bogan, have you ever heard of Clara Mays at 
2213 First Street? A. No. 

The Court. I will sustain an objection to that, sir. 

What is the purpose of that? 

Mr. Urciolo. The purpose is this, your Honor: that when 
this covenant w’as drawn up, Mrs. Mays had been forced 
out of 2213 First Street. 

The Court. We are not going to try the Mays case, sir. 

Mr. Urciolo. I say, the change of circumstances. At that 
time they could have had a w T hite neighborhood. Now they 
cannot, because the covenant has expired and Mrs. Mays, 
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in spite of the fact that she was forced out, is still in there. 
The Witness. That is First Street. 

The Court. What case are you talking about, sir ? 

85 Mr. Urciolo. This is 2213 First Street, Mays 
versus Burgess, the last opinion of our Court of Ap¬ 
peals, namely, 79 Appeals. 

The Court. We cannot try the Mays case in this case. 
Mr. Urciolo. Yes, your Honor, but am I not entitled to 
show how the circumstances of trying to keep this a white 
neighborhood has now completely changed? 

The Court. You can show any factual information, sir. 
If you want to show the Mays were in there and now they 
are out, very well, sir. 

Mr. Urciolo. That is what I want to do. 

The Court. Why don’t you ask that. You are asking 
about the Mays case. 

Mr. Urciolo. Clara Mays, 2213 First Street. 

The Witness. I know nothing about First Street. 

By Mr. Urciolo: 

Q. You know nothing about First Street? A. Only I 
know a few colored people lived there, but no names. 

Q. Did you state that you got covenant agreements signed 
in various blocks near-by? A. I didn’t say I did. My hus¬ 
band did. 

Q. Do you happen to know which blocks were signed up? 
The Court. Doesn’t the covenant cover that? 

Mr. Urciolo. No, your Honor. 

86 Mr. Crooks. He is talking about other blocks. I 
don’t believe the witness said a thing about other 

blocks. 

The Witness. I could tell about my block. 

Mr. Urciolo. All right. 

By Mr. Urciolo: 

Q. Did you not state on direct examination that you were 
instrumental in helping to get the covenant signed? A. 
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No, not on any other blocks. W Street only, and that is 
perfect, 100 percent. 

Q. 100 percent? A. Yes, 100 percent. 

Q. Did No. 7 sign? A. What is it? 

Mr. Crooks. The instrument speaks for itself, if the 
Court please. 

The Court. I think so, sir. 

Mr. Crooks. These questions seem to be unnecessary. 

By Mr. Urciolo: 

Q. I think you stated on direct examination, Mrs. Bogan, 
that certain blocks were white, namely, Adams Street, Bry¬ 
ant Street, W Street, North Capitol Street. Is that right? 
A. As far as I know they are white, but we are not con¬ 
cerned about anything but W Street. 

Q. In other words, you are not certain as to 
87 whether they are white or colored, are you? A. I 
was told they were white. I wouldn’t say I was told, 
but W, Adams, and Bryant and North Capitol to Michigan 
Avenue, are white, and Channing. 

Q. How do you know that? A. I was told they were all 
signed up. 

Q. But you don’t know of your own personal knowledge? 
A. No, I haven’t gone into that. 

Q. For all you know, then, in other words, there may be 
some colored in those blocks ? A. Not that I know of. 

Q. Not that you know of. Thank you. 

Do white and colored both occupy 83 W? A. There is 
one white family in there by the name of Watson, and the 
day that she heard that the colored people had bought, they 
came up to our house and asked Mr. Bogan what they could 
do about it, they couldn’t find a place to live. He said we 
couldn’t do anything then. That if they bought, they would 
have to move in before we could take any action, and they 
are still there. 

Q. One other thing, please: Is 83 W now in better or in 
worse condition than when it was all-white occupied? A. 
That doesn’t concern the people on W Street. 
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Q. Just answer me. Is it better or worse? Answer the 
question, please. A. I couldn’t tell that. I see them 
88 working, but I cannot tell that. I would have to go in 
to see it. 

The Court. You haven’t been in? 

The Witness. No, I haven’t. 

The Court. If you don’t know, say you don’t know. 

The Witness. Well, I don’t know. I haven’t been in. 

By Mr. Urciolo: 

Q. Well, now, Mrs. Bogan, would you explain to the 
Court, please, what you meant when you stated in your 
complaint that the presence of Negroes—I am quoting— 

The Court. Are you going to read the same thing you 
read before, sir? 

Mr. Urciolo. One line of it, your Honor. 

“Will be harmful, detrimental and subversive of the 
peace of mind, comfort and property rights and interests 
of the plaintiffs.” 

The Witness. I never said that at all. I have never said 
one word about the Saunders. To me they are good citi¬ 
zens. The thing that we have argued is, everyone was 
signed, and we wanted to keep our square 100 percent. We 
all own our homes, we have kept them in wonderful condi¬ 
tion. 


By Mr. Urciolo: 

Q. In other words, you did not sign this complaint? A. 
Yes, I signed that, but I didn’t say that against them. 

The Court. She signed the complaint. 

89 The Witness. I thought you asked me that before. 
I didn’t know you mean it was in here. 

By Mr. Urciolo: 

Q. Did you read this complaint before you signed it? A. 
Yes, I read it. 

Q. Completely? A. Yes. 
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Q. In other words, then, did you mean this or did you 
not mean it? A. We meant we wanted to keep our prop¬ 
erty 100 percent white. 

Q. Answer me, please, Mrs. Bogan. A. Yes. 

Q. Then please answer me. In what way is it ruinous or 
detrimental? A. Well, we want to stay living with the 
whites and keep our square 100 percent white. 

Q. You are not answering the question, Mrs. Bogan, 
please. 

The Court. Did you believe that the property would be 
deteriorated in value as a neighborhood if it were changed 
to colored or mixed white and colored? 

The Witness. Well, we wouldn’t want it as such. We 
don’t know what it would do. Naturally, it would. 

90 By Mr. Urciolo: 

Q. That is exactly my question, Mrs. Bogan. A. Yes, 
sure. 

Q. You say, naturally it would. Explain to the Court in 
what way it would. A. We want it 100 percent white. 

Q. You are not answering the question. In what way 
would it be ruinous and detrimental to your property in¬ 
terests? A. Because we couldn’t stay there any longer. Wo 
want to all stay there on W Street. 

Q. In other words, you want it 100 percent white? A. 
Yes. 

Q. Now, Mrs. Bogan, according to the testimony, two 
have not signed. If those two were sold to colored, would 
you still stay there? 

Mr. Crooks. I will object to that. 

The Court. I will sustain the objection. 

Just a minute, Mr. Urciolo. 

Mr. Urciolo. What is your objection? 

Mr. Crooks. 1 say it is purely speculative. 

By Mr. Urciolo: 

Q. In what other way would it be ruinous? A. Well, 
when I first moved up there the square on the corner was 
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not built, and I was told by Mr. Blundon that all that prop¬ 
erty belonged to the cemetery; it could never go to 
hi colored. Therefore, we were safe. 

We still signed up a covenant, twice now, for 21 
years, to have it 100 percent, and that is the way we want 
to keep it. 

Q. Did you sign the covenant for 21 years after you 
bought the property or before? A. I don’t remember that. 

The Court. You signed this last one since? 

The Witness. Yes, both of them were signed. 

Mr. Urciolo. May I have the deed, please? 

I refer to the deed to Bogan. 

(The document was handed to counsel.) 

Bv Mr. Urciolo: 

Q. State if this is the deed conveying the property to 
you, Mrs. Bogan. A. Yes. 

Q. Would you read the restrictions on there, please? 

Mr. Crooks. If the Court please, I would like to ask the 
purpose of the question. 

Mr. Urciolo. The purpose is this, that her and Mr. 
Bogan’s main interest, according to her testimony, is that 
she was informed by the real estate agent that all of this 
property belonging to the cemetery was all white. 

The Court. No, sir. Her main interest is to keep it 
white, she states. 

The Witness. Yes. 

02 By Mr. Urciolo: 

Q. To keep it white? Q. Yes. 

Q. Well, may I ask you this question: Why did you not 
protect yourself, Mrs. Bogan, by having that covenant in 
your deed? 

The Court. I will sustain an objection to that. 

Mr. Crooks. I object. 

The Court. I assume she was going to protect herself by 
these covenants. 


Mr. Urciolo. But when she bought the property, your 
Honor, there were no covenants. 

The Witness. I took the man’s word. 

By Mr. Urciolo: 

Q. Mrs. Bogan, one single question, please: What con¬ 
stitutes neighborhood ? A. Why, very good neighbors, 
sociability, keeping up your property. 

Q. Please, I cannot hear you. What constitutes good 
neighborhood—I mean in area? 

The Court. Finish your first statement, Mrs. Bogan. 
You started to say what constitutes a neighborhood. 

The Witness. Neighborhood is all social people, to keep 
up their property nice, and be very congenial, which we are 

on W Street. There is a very lovely clientele, clear 
93 throughout. I have lived there 35 years, and I know. 

Their property is kept lovely and they are all good 
citizens. 

By Mr. Urciolo: 

Q. Was Mrs. Vance’s property kept well? A. As far as 
I know of. I didn’t go in her house. 

Q. From outside appearance? A. Yes. She was very 
nice, and always social to me. Of course, it was a rooming 
house, which it still is. 

Q. Now, my question was not that. My question is, in 
area, what constitutes a neighborhood? Would you say 
that five houses constitutes a neighborhood, five blocks, a 
subdivision? What would you say constitutes a neighbor¬ 
hood? A. Quite an area, like Bloomingdale, the section 
clear through. 

Q. What more or less constitutes Bloomingdale ? 

The Court. Frankly, I could not answer that, sir. 

I do not know if this witness is competent to answer what 
is a neighborhood. A neighborhood might be anything. 

Mr. Urciolo. It seems to me, your Honor, the essence of 
the complaint is to keep the neighborhood white. 
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The Court. 1 think the essence of the case, if I under¬ 
stood it, sir, is that part which is covered by the restrictive 
covenant. 

Mr. Urciolo. Yes, your Honor. Then we come to the 
same point. 

94 In other words, can we in one block sign with, say, 
five blocks away—with the persons living five blocks 

away, and say this, including that one, constitutes a neigh¬ 
borhood ? 

The Court. That is not the fact here, sir. 

Mr. Urciolo. That is the case here. The case here is that 
there is a natural barrier, not a natural barrier— 

The Court. You are arguing the case, sir. I will not hear 
your argument at the present time. 

As 1 understand, this covenant covers a specific area. 

i 

Mr. Urciolo. With a promontory. 

The Court. In what particular, sir? 

Mr. Urciolo. 83 W. In other words, 83 W is not like the 
rest of the houses on W Street. 

The Court. Well, we have passed that, sir. 

Have you anything further? 

Mr. Urciolo. * That is all. 

Mr. Collins. I have just about three questions, your 
Honor, if I may. 

The Court. All right, sir. 

Your question has been answered in response to counsel*.- 
question there as to the condition of the house. 

I 

Further Cross-Examination 

j 

By Mr. Collins: 

C>. I believe you stated, Mrs. Bogan, that if colored were 
to be in S3 W Street, you would have to move out. 

95 Am I correct? A. Oh, no; I didn’t say that. They 
are supposed to move out; not me. 

Q. No, I mean, that if colored were to move in that house 
in that neighborhood, then vour property would be ruined 
just because you as a white person could not live there any j 


I 
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longer; is that right? A. I didn’t say that. Then we were 
not 100 percent. We were a hundred percent before, and 
it should not have been sold to colored. 

Q. What did you say about you would have to move out 
if colored moved in? A. I didn’t say I would have to 
move out. 

Q. In other words, if colored were living in 83 W Street 
you still wouldn’t have to move out? A. No, but we wouldn’t 
be 100 percent. 

Q. That is right. But you wouldn’t have to move out? 
A. I am upholding W Street. 

Q. You wouldn’t have to move out, would you, Mrs. 
Bogan? A. Well, they would. 

Q. They would, but you wouldn’t? A. Not necessarily. 
I want to stay there, myself. 

Q. Do you know Joseph A. Bayer? A. Yes, I do. 
96 Q. How long have you known him? A. For years. 

Q. Could I ask how you are acquainted with him? 
A. I am acquainted with his family from church. I know 
his wife very well. 

Q. Do you know anything about the Health Department 
or Building Department complaints against that property 
of 83 W? A. No, I don’t. 

Mr. Crooks. I will object to that. 

The Court. I will sustain your objection. 

William F. Wagner. 

Cross-Examination 
By Mr. Collins: 

Q. You stated that you don’t recall the date you signed 
the covenant, but you do recall that Mr. Bayer came to your 
home one evening. Do you happen to know what time 
100 that was? A. About eight-thirty. 
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Q. I mean, what date it was? A. No, I do not 

know. 

Q. You are unaware of the date? A. Yes, sir. 

Q. Do you know Mr. Bayer? A. Yes, sir. 

Q. How do you know him? A. Well, he told me who he 
was. 

Q. That is the first time you met him? A. That is the 
first time I had met Mr. Bayer. 

Q. Who was present on that occasion, sir? A. Him and 
1 only. 

Q. Just the two of you? A. Yes. 

Q. Your reason for joining in this suit is to keep your 
neighborhood 100 percent white: am I correct? A. Yes, 


sir. 

# 

* * # * 

# 

* 


108 

* * 


Joseph A. Bayer. 

# • * * 

• 

• 

* 


Direct Examination 
By Mr. Crooks: 

Q. State your full name, sir. A. Joseph A. Bayer, 

B-a-v-e-r. 

* 

Q. Where do you reside? A. 22 Bryant Street, Northeast. 
Q. Are you a notary public appointed in and for the 
District of Columbia? A. Yes, sir. 

Q. Were you such on and prior to July 27, 1946? A. Yes, 
sir. 

Q. When were you appointed? A. November 16, 1936. 
Q. And you were reappointed? A. Yes, sir. I am now 
in my third appointment. 

Mr. Collins. Your Honor, we will admit the validity of 
his commission as a notary. 

The Court. All right. 

By Mr. Crooks: 

Q. Mr. Bayer, I show you Plaintiffs’ for identifi- 
109 cation Exhibit No. 1, and ask you if you have seen 
that document before. A. Yes, sir, I have. 
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Q. Will you explain to the Court—first, did you take the 
acknowledgments of the persons who are indicated on the 
jurat of this instrument? A. The jurat over my signature, 
I did. 

Q. That is the persons on the next to the last page that 
are listed there? A. That is it, yes. 

Q. Did you prepare that list yourself? A. I prepared it 
personally. 

Q. Will you explain to the Court what method you used 
in obtaining the acknowledgments of the signers in that 
document ? A. Your Honor, I visited the owners in the 
majority of cases at their homes, showed them their signa¬ 
tures, and asked them to identify it, and asked them if it 
was their act and deed. 

0. Did you make any effort to ascertain that the person 
who had signed was such person? A. Yes, sir, I did, and 
in the majority of cases I knew them personally, inti¬ 
mately, being neighbors and living within two blocks of 
their residences. 

Q. In other cases where you did not personally 
110 know them, what did you do to ascertain who they 
were? A. I secured information from other persons 
who knew them intimately and personally. 

Q. Would that be persons in the block of W Street, or 
any other persons that you might have known? A. Any 
other persons who knew the party from whom I was try¬ 
ing to get their acknowledgment. 

Mr. Crooks. I think that is all. 

Mr. Collins. Now, your Honor, necessarily T think 1 will 
have to—if the Court will permit me—go down the line, 
name for name. 

The Court. Yes, sir; go ahead. 

Mr. Collins. Thank you. 

Cross Examination 
By Mr. Collins: 

Q. Now, as I understand this, those who lived there in 
their homes, you took their acknowledgments at their 
homes? A. That is right. 
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Q. And those who did not live there, you went and got 
them wherever they might be; is that correct, sir? A. In 
the jurisdiction of the District of Columbia. I did not and 
could not go outside of this jurisdiction. 

Q. Now, I believe you stated, sir, that you knew the 
majority of them personally, being acquainted with them 
in that neighborhood for years? A. That is right. 
Ill Q. How about some of those which you did not 
know? Could you list them or enumerate them or 
should I go down the line? A. Well, I would prefer it if you 
would ask me the question, if you will. 

Q. All right. How about Louise M. Schmidt ? Do you 
know her? 

Mr. Collins. Your Honor, Mr. Crooks has just suggested 
that I use his record rather than the signatures, in the 
order in which he has them. 

By Mr. Collins: 

Q. You have Louise M. Schmidt first of all. A. Louise 
M. Schmidt lives at— 

Q. Did you know her before you went to her house for 
this signature? A. No, sir, I did not. 

Q. You did not? A. No. 

O. What did you do when you went to her house? A. 
When I went to her house I made inquiry—that is, before 
I went to her house I made inquiry of the neighbors who 
knew her. 

Q. I see. But you personally did not know her? A. How 
is that? 

11*2 Q. You personally did not know her? A. At the 
time I went to her. I did know her, because I had 
been introduced to her by some of her neighbors. 

Q. Do you know when you went and got her signature, 
sir,—I mean her acknowledgment? A. Yes, sir. 

0. Did any of these people sign it in front of you, or was 
it a case of being completely signed and then you got 
acknowledgments? A. I believe most of them, as my 
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memory goes, had already signed it. There may be a few, 
but I don’t believe my records show exactly. 

Q. That is what my next question is going to be. Do you 
have any records dealing with this transaction, sir’ Any 
notarial records? A. I have, and I have always kept at 
least a few notes to refresh my mind and to bring back the 
transaction to me. 

Q. You have them with you, I trust A. Yes, sir. 

Q. Because that was in the subpoena, was it not ? A. That 
is correct. 

Q. May I see them? A. They are a little bit unintelli¬ 
gible, however, to all but myself. My writng is not very 
good. 

Q. Well, maybe we can go over these together. 

113 The Court. I think you will save time if you let 
him read his own notes, if you will. 

Mr. Collins. Yes, sir. 

By Mr. Collins: 

Q. Do those record show the dates of the acknowledge¬ 
ments of the individual parties? A. Yes, sir. 

Q. Did you get all these acknowledgments on the one 
date, sir? A. No, sir. I got these acknowledgements 
through various days in the month of July, 1946. 

The Court. All of them in the month of July, sir? 

The Witness. Yes, sir. That seems to be correct, sir ? 

By Mr. Collins: 

Q. Do you know what date you got Louise Schmidt’s 
acknowledgment, sir? Do your records show that? A. On 
July 12. 

Q. July 12, you got Louise Schmidt’s? A. That is right. 

Q. You had been introduced to her before you went to 
her house; am I right? A. That is right. 

Q. So you were acquainted with her—was that intro¬ 
duction simply for the purpose of this or was it casual 
business acquaintance or social? A. No, her partic- 
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114 ular introduction was for the purpose of knowing 
that she was the proper party to acknowledge her 
signature on here. 

The Court. May I ask you, Mr. Collins, not to repeat 
questions, if you will? 

Mr. Collins. I am sorry, your Honor. 

The Court. I understand, sir, but try not to do it. 

By Mr. Collins: 

Q. How did you know that she executed the indenture ■ 

A. I showed to her her signature, what was supposed to 
be her signature, and asked her if it was her signature. 
She stated it was. I then asked her if that was her act 
and deed. She said it was. 

Q. Then you know of your own knowledge that she 
acknowledged the instrument, but you don’t know of your 
own knowledge that she executed it; correct? A. She 
stated— 

Mr. Crooks. If the Court please, that is not the function 
of a notary public. 

Mr. Collins. I believe that her—the acknowledgment 
states, “being personally known to me as the person who 
executed the said indenture.” 

Mr. Crooks. That has to do with the person who executes, 
and knowing that it is the person, she acknowledges it to 
be her act and deed. 

llo The Court. I think we have his testimony, sir. 

He stated that he was introduced to someone and 

went there and asked if that was her signature and she said 

it was, and asked if it was her act and deed and she said 

ves. 

* 

By Mr. Collins: 

Q. How about Hazel Myers? A. The same. 

The Court. The same procedure followed, sir? 

The Witness. That is right. 
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By Mr. Collins: 

Q. Somebody introduced you? A. That is right, sir. 

Q. W. A. Grigsby? A. The same procedure. 

Q. Are there any of these people to whom you had to 
introduce yourself ? A. I just don't recall, sir. 

Q. How about Bailey, William E. Bailey? Do you know 
Mr. Bailey? A. Yes, I do. 

Q. How long have you known him? A. My children and 
his children have gone together for a number of years. 

Q. That is satisfactory. 

How about Helen P. Bailey? I presume that is 

116 Mrs. Bailey? A. That is Mrs. Bailey, his wife. 

Q. Did they execute in front of you or merely 
acknowledge? A. No, sir, they acknowledged it. 

Q. Rachel E. Champagne. A. Rachel E. Champagne. 1 
knew her for several months. She was one of the ladies 
who was instrumental in getting signatures for this agree¬ 
ment, and I believe she was in Court this morning. 

Q. Do your records show when she acknowledged ? A. She 
acknowledged on July 8, 1946. 

Q. Etta Poole Byrnes. What do you remember aboui 
that one A. She did not live at the property 62 W Street. 
The house is rented. She lived at 6250 Franklin Street, 
Northeast. I believe since the acknowledgment and since 
the recording, I believe she has died. As to knowing her, 
I had been introduced to her several weeks before I went 
to see her. 

Q. I wish, sir, just as a point, as we proceed, if any of 
these people are the people who signed in your presence, 
you would call that to my attention, because I may forget 
to ask you. A. 0. K. 

Q. How about William C. McCubbin A. I was intro¬ 
duced to them by the Bogan family. They are just 

117 across the street. 

Q. Did they take you there to get the acknowledg¬ 
ment A. No, sir, they did not take me. 
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Q. This was prior to the acknowledgment 1 A. That is 
right. I acknowledged them on July 8, 1946. 

Q. And I presume the same will hold for Jesse E. Mc- 
Cubbin ? A. That is correct. 

Q. How about George A. Felder? A. It seems to me that 
those signatures—my memory says, I don’t have a note 
of it, but my memory says those two actually signed in my 
presence. 

Q. Do you know them? A. I did not know them until I 
actually— 

Q. Are those the people you went and introduced yourself 
to, sir.’ A. In that case, but they signed in my presence. 

Q. Mr. and Mrs. Felder signed in your presence, and 
you introduced yourself? A. That is right. 

Q. Do you know what date that was? A. July 8, 1946. 

0. How about Fredric T. Godfrey? Do your records show 
anything? A. It shows the date of acknowledgment 
118 but I just cannot recall about the signatures on that. 

Q. Well, do you know him, or is this another one? 
A. This is another one I had been introduced to. 

Q. But you had been prior—this is not one whose door 
you knocked on and asked? A. No, sir. I had been intro¬ 
duced to the Godfreys. 

0. Would you be able to recognize him if you saw him 
now? A. Well, I believe I would, but I just don’t see him 
in the courtroom. 

0. How about Esther? I presume that is Mrs. Godfrey? 
Esther E. Godfrey. A. That is right. That is Mrs. Godfrey. 
The same. 

Q. You met them both together? A. That is right. 

Q. At the same acknowledgment? A. That is right. 

Q. And on July 8? A. That is right. 

Q. But they had not subscribed in your presence? A. 
Not to my memory, sir. 

0. George B. Clark? A. He was introduced to me by 
the Bogan family, prior to July 8, when it was 
acknowledged. 
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119 Q. And that is all you had as acquaintance with 
him, was that one single introduction, by either Mr. 

or Mrs. Bogan, the moving parties in this suit? Is that 
correct? A. And then also Mrs. D’ambrosio, another 
neighbor. 

Q. But this was a day or two before your acknowledg¬ 
ment? A. That is right. 

The Court. Also who? 

The Witness. D’ambrosio, living at 38 W. 

Mr. Urciolo. She introduced you to whom? 

The Court. To the Clarks. 

The Witness: Yes, to George B. Clark. 

By Mr. Collins: 

Q. I believe the next is Rowden E. Midgett and Hen¬ 
rietta. I suppose they are husband and wife, so we will 
take them together. 

Do you know them? Did you introduce yourself? A. 
Well, it seems like to me that their neighbors introduced 
me to them about a week or two before I went there, and 
I had their acknowledgment on July 12. 

Q. We have now gotten to the July 12 acknowledgments, 
and then the next group? A. I won’t say on the next group, 
but on those particular two. 

Q. That was Midgett? A. Yes. 

120 Q. That applies to both Mr. and Mrs. Midgett, but 
vou wouldn’t know them now if vou saw them, 

would you? A. I believe I would, sir, yes, sir. 

Q. From the single introduction and the acknowledgment, 
was that the only dealings you had with them? A. Well, 
being my grandchildren live on Adams Street and play 
around there, there are quite a few of those folks that get 
to know each other, going to the store and knowing my 
wife, so I would say that I would know them. 

Q. Did they execute in your presence? A. No, sir. 

Q. How about Vachel W. Randall? A. That was an in¬ 
troduction by Mrs. D’ambrosio. 
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Q. 1 presume the same applies to Blanche H. Randall? 
A. That is right. That is the wife. 

Q. Roger E. Craley? A. That is right. They do not live 
at the house there. They live up on Georgia Avenue. I had 
to get introduced to them through, again, Airs. D’ambrosio, 
who had gotten their signatures. 

Mr. Collins. For the convenience of the Court, here is 
the list on which I am proceeding. This is a copy of the 
list (handing list to the Court). 

The Court. Thank you, sir. 

121 By Mr. Collins: 

Q. I am sorry, sir, I did not quite hear what you 

said. 

The Court. He said that Mrs. D’ambrosio had intro¬ 
duced them to him and that they lived on Georgia Avenue. 

By Mr. Collins: 

Q. Where did you get those acknowledgments? Up on 
Georgia Avenue? A. That is right. 4004 Georgia Avenue, 
on July 10. 

Q. Kathryn Tammaro? A. That is a case where the 
original property was Ruby K. Erskine, and I believe her 
signature is on there, but she died, and this Kathryn 
Tammaro is her niece and apparently her heir. So, while 
we knew the Erskines, we did ont know the Kathryn Tam¬ 
maro. We had to find her, and she was working up on— 
I believe in a photo studio at 809 I street, and I was intro¬ 
duced to her there through her employers at the studio. 

Q. But you had no acquaintance with her prior to that 
date? A. Not until we actually looked her up and got the 
acquaintanceship. 

Q. You went to her employer and asked him if he had 
her working and would he introduce her to you? A. That 
is right. 

Q. Are there any of these parties who did not actually 
come to you or you go to them and get their acknowl- 





80 


122 edgments? In other words, I think that we know 
that at least in some cases it happens where I bring 
in a deed to a notary and say, “that is a good signature; 
take it,” and he put his signature on it. 

Did that happen here to any of these parties, sir? A. 
Well, I would like you to be clearer on that. 

The Court. What he is asking you, sir, is before you 
certified to these people who appeared before you, whether 
you actually saw them. 

The Witness. Yes, sir. 

By Mr. Collins: 

Q. Each and every one of them? A. That is right. Be¬ 
fore my certification, just like I would in a deed. 

The Court. And they either signed it in your presence 
or you asked them if it was their signature and act and 
deed? 

The Witness. That is right. And they actually acknowl¬ 
edged it as such. 

By Mr. Collins: 

Q. That is an unvarying habit of yours? A rigid rule 
that you never relax? 

The Court. I think the question is whether he did it in 
this case. 

Mr. Collins. I know it, your Honor,— 

The Court. Very well. 

12:i By Mr. Collins: 

Q. Martha E. Lesley. Do you know her? And how do 
you know her? A. Martha Lesley was again introduced to 
me in person by Mrs. D’ambrosio, who actually went over 
and introduced me to her. 

Q. When was this? July 10? A. No, sir. This was on 
July 8. 

Q. July 8? A. That is right. 

Q. Mary E. Hunt. A. That was the same. 
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Q. Mrs. D’ambrosio introduced you to both of them on 
July 81 A. That is right. 

Q. And you hadn’t known her prior to that date? I will 
skip the D’ambrosios. 

How about Marie M. Myers? A. Well, Marie M. Myers 
and Joseph Myers is one of my old friends. We have known 
them for years. 

Q. How about Edgar W. Bootman? A. They are the 
same. They are neighbors to the Myers, and we have known 
them quite a while. 

Q. Zula N. Sampsell? A. That is the same. She is the 
next door neighbor to the Bootmans. The Bootmans 
124 are 34 and Sampsell is 32. 

The Court. Is it necessary, Mr. Collins, in view of 
your basic questions that you put to this witness, to go 
through each one of them now? 

Mr. Collins. Well, I am just going through, and I will 
just ask him how he knows each one, if I may, your Honor. 

The Court. All right. 

Mr. Collins. I will try and limit it to that. 

The Court. Would this serve your purpose—if you put 
the question to him, did he know each and every one of 
these persons whose names appear, either by personal con¬ 
tact himself or by being introduced to them? 

Mr. Collins. I would rather put the other question, who 
are the rest of the ones to whom he introduced himself. 

The Court. Very well, sir. 

Mr. Collins. You see, I think we have to go name by 
name to recall them to him. 

The Witness. Well, if that would suit you, I will just 
look over the balance of the names and tell you. 

Mr. Collins. If you please. We will give you a moment 
to try and recall. 

The Witness. All right. 

(The witness referred to his list.) 

I don’t seem to find any others that introduced them¬ 
selves—that I introduced myself. They were all in- 
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125 troduced by D’ambrosio or Mr. Champagne or Mrs. 

Bogan, and they were all instrumental in getting the 
signatures. 

By Mr. Collins: 

Q. When you said you knew them in the majority of 
cases, you knew them personally. The only ones constitut¬ 
ing a minority were Mr. and Mrs. Felder; is that correct? 
A. Yes, sir. 

Q. I know it is a difficult task for you, but just so it will 
refresh your recollection somewhat, do you know Mr. Wag¬ 
ner? A. Who? 

Q. Mr. Wagner. A. Yes, sir. 

Q. How well do you know him, and how long? A. Well, 
I think T could point him out here in the court. There lie 
is over there (indicating). 

Q. Have you known him very long? A. Well, I have 
known him, 1 would say,—well, somewhere around May or 
June of last year. 

Q. Does he know you? A. Well, it looks like he ought to. 

Q. He is another person to whom you were introduced, 
I presume, by either Mrs. D’ambrosio or Mr. and Mrs. 

Bogan, for his signature? A. That is right. 

12b Q. And that is the only acquaintance you have with 
him? A. Well, when you say the only acquaintance, 
1 wouldn’t put it that way. There are lots of times we meet 
on the street and pass the time of day, and just like I would 
vou. I met vou for the first time todav, even though vou 
subpoenaed me. If I see you on the street, I may recognize 
you and speak to you. 

Q. Then, in a good percentage of these cases—you don’t 
know exactly how many, I suppose—in the larger percent¬ 
age of these cases, what happened was that you asked them, 
they said, “Yes, I am the one who executed this instru¬ 
ment,” and you said, “Do you acknowledge it?”, and they 
said “Yes,” and that is about the end of the procedure: is 
that correct ? A. That is right, sir. 
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Q. Do you know Ruby K. Erskine, sir, and would you 
know whether or not she acknowledged this instrument be¬ 
fore you ? 

The Court. He testilied one Erskine did. Is that the 
one ? 

Mr. Collins. 1 don’t think I asked him about any Erskine, 
your Honor. I think that may have been in reference to— 
The Court. Tarnmaro, or somebody like that. 

127 Mr. Collins. Yes, lie stated somebody like that. 

The Court, is that the Erskine who is dead, sir? 

The Witness. Yes, sir, Ruby K. Erskine, she signed it, 
but did not acknowledge before me, sir. 

Mr. Collins. She was dead. 

The Witness. That is right, and then we got in touch 
with Kathryn Tarnmaro, her niece, who presumably was her 
heir. 


By Mr. Collins: 

R?. But you don’t know whether she is the owner of that 
property or not? It is presumably in her name? A. Not 
presumably, but she definitely told me when I got her signa¬ 
ture acknowledged, and actually got her signature, that she 
was. 

Q. How about Lewis A. Black and Margaret A. Black:' 
A. They signed the covenant but did not acknowledge il 
before me because they had sold the property to Richard B. 
and Helen Johnson, and it was the Johnson signature that 
I acknowledged. 

Q. TTow about Mrs. Jack W. Holder? A. That is the 
wife of Jack W. Holder, and she is Anna Laura Holder, or 
Mrs. Jack W. Holder. She definitely acknowledged that to 
be her signature before me on July 11, and Mr. Holder on 
July 10. ' 

Mr. Holder is in the courtroom but Mrs. Holder is not. 

0. Taking note of that Holder, what name do you 
128 have that under, Mrs. Holder, now? A. Anna Laura 
Holder or Mrs. Jack W. Holder, either way. 
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The Court. That is the same person, sir? 

Mr. Collins. I think what probably has happened, your 
Honor, is that she signed one and acknowledged under the 
other. I am not certain. 

The Witness. Anna Laura Holder is the way she signed 
on page 4 of the agreement. 

By Mr. Collins: 

(*). Anna Laura Holder ? A. Yes. 

Mr. Collins. There are two signatures on there, your 
Honor, and they are both hers, I guess. 

The Witness. She signed them both ways, so there would 
be no question. What the reason was, I cannot answer. 

By Mr. Collins: 

Q. How about Mrs. Domenica Mizzoni? A. 1 remember 
her distinctly but I don't see her name here. Just a minute, 
please. 

Q. I don’t believe she acknowledged it, sir. 

Mr. Crooks. Would the lot number help any, Mr. Bayer? 

The Witness. Y’es, sir. 

Mr. Crooks. Lot No. 92. 

The Witness. 96, 0. K. 

129 What is your square, 3123? 

The Court. Yes, sir. 

The Witness. Apparently I don’t seem to have it. 

Have you got the house number? 

Mr. Collins. Yes. I think it is No. 1 W Street, sir. 

The Witness. Oh, excuse me. Y"es, I got this note there. 

They did not acknowledge it because they had sold to Mr. 
Floyd E. Barrows and Ruth C. Barrows. 

By Mr. Collins: 

Q. Do you know what time they had sold that property, 
by any chance? A. I don’t have that of record, but I got 
their acknowledgment on July 10. 

Q. You went to them on July 10 and some time between 
the time they signed and July 10, they had sold the prop¬ 
erty? A. No. Mrs. Mizzoni, I say, did not acknowledge. 
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C*>. Yes, because between the time the signature and 
acknowledgment—or what would have been acknowledg¬ 
ment— A. These people were actually in the house, you 
see, the Barrows, because 1 pass them quite frequently in 
the morning and knew Mr. Barrows to come in there. 
Floyd E. and Ruth C. Barrows. 

( L ). Sir, are you a real estate man? A. In my spare time 
1 am a salesman for Cox & Company, North Capitol 
130 Street. 

The Court. Are vou making him vour own witness 

* * * • 

now, sir? 

Mr. Collins. 1 think 1 shall, your Honor, if I may, so 
he won't have to come back. 

The Court. Very well, sir. 

•J T 

By Mr. Collins: 

Q. How long have you been engaged in real estate? A. 
As a salesman I have only been engaged since October 3, ’46. 

Mr. Collins. That is all. Thank vou, vour Honor. 

Mr. Crciolo. T want to ask about two or three names, Mr. 
Bayer. 

The Witness. O. K. 

Cross-Examination 
By Mr. Urciolo: 

(,). Mrs. D’ambrosio introduced you to Mrs. Richter, did 
1 understand you to sav ? A. That is right. 

Q. Who introduced you to Mr. Wagner? A. Well, it was 
cither Mr. Bogan or Mrs. D’ambrosio. I am just not sure, 
but one of them. 

Q. Would it help you if I stated to you that Mr. Wagner 
said you introduced yourself to him when you took 
130 his acknowledgment? A. Well, my memory don’t say 
that. Now, I could be wrong, of course, but my mem¬ 
ory says that these folks that had got the signatures, 
naturally tried to get me acquainted with these peope be¬ 
cause naturally I personally in some cases didn’t know them 
prior, except by just seeing them on the street, in passing. 
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Q. In other words, you don’t know—do you wish to mod¬ 
ify your statement to say that you don’t recall who intro¬ 
duced you to him or if you introduced yourself? A. Well, 
being I don’t have a record, my memory could fail me, Mr. 
Urciolo; that is possible. 

The Court. Your best recollection is that one or the other 
did? 

The Witness. Introduce; that is right. 

By Mr. Urciolo: 

Miss Katlirun Tammaro. Did 1 understand you to 
say that you were acquainted with her by asking her em¬ 
ployer? A. That is right. In other words, the actual orig¬ 
inal signer was deceased, and then through the records we 
found that she apparently was the only niece of heir. 

Q. How did you happen to know her employer, if you 
knew him? A. As near as I can recall I believe Mrs. 
D’ambrosio found that out for me. 

Q. You did not know personally her employer ? A. 
132 Personally, no. 

Q. Now, Mr. Joseph Bogan. Did you see him sign ? 
A. Joseph Bogan? 

Q. Mrs. Bogan’s husband. A. No, I didn’t see him sign, 
but he acknowledged. 

Q. He acknowledged in your presence? A. That is right. 

Q. Is he in the courtroom? A. Yes, sir. 

Q. Would you point him out to me? A. Right there, sir 
(indicating). 

Q. The gentleman in the gray suit? A. That is right. 

Q. Who was present when he acknowledged, Mr. Bayer, 
if you remember? A. Well, as near as I can recall, both 
Mr. and Mrs. Bogan were present. 

Q. No one else? A. I have no note of anyone else just 
at the moment. 

Q. Did you also not introduce yourself to Mrs. Schmidt? 
A. My recollection, like I stated, was that Mrs. Champagne, 
if T remember rightly, was the one introduced me. 
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Q. But you introduced yourself to Mr. and Mrs. Felder? 
A. Yes, sir. 

Q. No one introduced you to them? A. No, sir. 
133 Mr. Urciolo. That is all. Thank you. 

Mr. Collins. Just one other question, Mr. Bayer. 

By Mr. Collins: 

Q. When you put your seal on an acknowledgment, sir, 
isn’t that ordinarily done on the date that the acknowledg¬ 
ment is made ? 

Mr. Crooks. 1 object. The material thing is what he did 
in this instance. 

Mr. Collins. Well, I am uncertain in my own mind, your 
Honor,— 

The Court. I think he has stated, sir, that on different 
days he took these acknowledgments and the paper itself 
will speak as to what date. 

Mr. Collins. Well, I have been under the impression that 
the notary seal is put on there the date that the acknowl¬ 
edgment is made in his presence, but obviously that was 
not done in this case. 

The Court. And he so testified, sir. 

Mr. Crooks. And the statutory form of jurat does not 
provide for such language. 

The Court. All right, sir. 


146 PROCEEDINGS. 

Mr. Crooks. This stipulation, if the Court please, relates 
to the record owners and signers and acknowledgers of the 
restriction. 

Would you Honor wish me to read it? 

The Court. Yes. You may give it to the reporter. 

Mr. Crooks (reading): 

“It is stipulated by and between counsel for the plaintiffs 
and the defendants and the party intervenor in the above- 
entitled cause as follows: 
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“1. That all parties whose signatures appear on the Re¬ 
strictive Agreement dated March 23, 1946, were the owners 
of record of their respective properties at the time of sign¬ 
ing said Agreement except Joseph Bogan, and all parties 
who acknowledged the said Restrictive Agreement were the 
owners of record of their respective properties at the time 
of aeknowleding and of recording of the said Agreement. 

“2. That Ruby H. Erskine, owner of Lot 62, Square 3118, 
who signed the said Agreement, died without having ac¬ 
knowledged the same and Kathryn Tammaro, her onlv heir 
at law, signed and acknowledged said Agreement. 

147 “That Lewis A. Black and Margaret Black, sub¬ 
sequent to signing and prior to recordation of the 

Agreement, sold Lot 65, Square 3118, to Helene Johnson, 
who signed and acknowledged her signature to the said 
Agreement 

“4. That Mr. and Mrs. N. Holt, subsequent to signing and 
prior to recordation of the said Agreement, sold Lot 100, 
Square 3123 to Marie Hohmann and Henry Hohmann, who 
signed and acknowledged their signatures to said Agree¬ 
ment. 

“5. That Mrs. Domenico Mizzoni, subsequent to signing 
and prior to recordation of said Agreement, sold Lot 96, 
Square 3123 to Floyd Barrows and Ruth C. Barrows, who 
signed and acknowledged their signatures to said Agree¬ 
ment.’’ 

This latter part, if the Court please, is merely putting in 
stipulation form same of the things the notary testified to. 

The Court. I recall that. 

Mr. Crooks. I think in view of that, if the Court please, 
it is unnecessary to call the various plaintiffs, for they are 
included in the general statement that they were the owners 
and signers of this agreement. 

I think, in view of that, and in view of the testimony of 
the notary last week, that I now will offer in evi- 

148 dence the agreement itself, the restrictive agreement, 
and ask that it be marked Plaintiffs’ 4. 
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149 The Court. Very well; I will receive the restric¬ 
tive covenant. 

»♦******»• 

154 Josephine Saunders 
«#*****•*• 

Direct Examination 
By Mr. Crooks: 

Q. State your full name. A. Josephine Saunders. 

Q. Where do you reside, Mrs. Saunders? A. 149 Adams 
Street, Northwest. 

Q. You and your husband are owners of the property 
83 W Street? A. We are. 

155 Q. The property which is subject to this suit? A. 
Yes. 

Q. Do you have it occupied by tenants? A. We do. 

Q. Are most of them that are tenanting the place colored 
persons or Negroes? A. Well, I don’t know that. 

Q. Well, are they dark-skinned, like yourself? A. No, not 
all of them. 

The Court. He asked you if most of them were. 

How many do you have in the house; do you know? 
How many tenants? 

The Witness. We have about thirteen. 

The Court. Thirteen tenants? 

The Witness. Yes. 

The Court. Who deals with them, you, or your husband, 
or who? 

The Witness. Who deals with them? 

The Court. Yes, business agent, rental, and all. 

The Witness. We both do. 

By Mr. Crooks: 

Q. They pay you rent for the use of the quarters? A. 
Yes, they do. 

Q. What are the names of the persons on the top 

156 floor? A. Scott and Watson. 
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Q. S-c-o-t-t? A. That is right. 

Q. And Watson? A. Watson. 

Q. Are the Watsons dark-skinned, colored persons; or 
white persons, so far as you can tell? A. As far as I un¬ 
derstand, they are white. 

Q. How about the other parties? A. They are dark. 

J. How about 071 the second floor? AVhat are the names 
of the tenants there? A. Osgood. 

Q. Are they colored? A. Well, they are dark-skinned. 
The Court. Don’t you know whether they are colored or 
not? 

The Witness. No, I don’t. 

The Court. Do you know whether they are Negroes ? 
The Witness. No, I don’t. 

By Mr. Crooks: 

Q. Did you rent to them, or were they there when you 
took the building? A. I rent to them. 

157 Q. Anyone else on that floor? A. There is an¬ 
other lady there. 

Q. AVhat is her name ? A. Lowder. 

Q. Did you rent to her? A. I did. 

Q. Is she colored? A. She is dark-skinned. 

Q. Anyone else on that floor? A. No, there isn’t. 

Q. How about the first floor ? AATiat are the names of the 
occupants of the first floor? A. Mr. and Airs. Smith. 

Q. Are they colored? A. That is right. 

Q. Do you rent to them ? A. I do. 

Q. Any other persons on that floor? A. Melvin. 

Q. Alelvin? A. Alelvin. 

Q. Al-e-l-v-i-n ? A. That is right. 

Q. Did you rent to them? A. Yes, I did. 

158 Q. Are they colored? A. Yes. 

Q. I think the remaining portion of the building is 
the basement. A. That is right. 

Q. Is that occupied now? A. Yes, it is. 
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Q. It was occupied by some white persons who had been 
there for some time before you took over? A. That is right. 

Q. And then because of Health Department notice or 
some other notice from the District Government, it was 
necessary to remodel? A. Discontinue. 

Q. Discontinue the use of this by occupancy? A. That 
is right. 

Q. And they then moved out? A. They did. 

Q. And that has been within the last two or three months, 
hasn’t it? A. Within the last two months. 

Q. And you did do some work on the basement there? 
A. Quite a bit. 

Q. And thereafter you rented it? A. That is right. 
159 Q. And it passed inspection, I take it? A. It has 
passed inspection. 

Q. It is now occupied by whom? A. By a couple. 

Q. W'hat are their names? A. Johnson. Mr. and Mrs. 
Johnson. 

Q. Are they colored? A. They are dark-skinned. 

Q. Are there any other persons in the building? A. That 
is all. 

Q. Do you have a manager there? A. No, we don’t. 

Q. Can you tell us about how far the back of the house 
is removed from the alley in the rear? A. Well, it is a yard 
separating the alley and the house, a good-sized yard, I 
wouldn’t know just how many feet it is, but it is a good- 
sized yard. 

Q. Can you indicate it by some distance here in the court¬ 
room? 

The Court. I did not hear what your original question 
was. 

Mr. Crooks. The question, if the Court please, was, how 
far back from the alley was the house. In other words, how 
much distance was the yard in the rear. 

You see, that is the area between the house and the be¬ 
ginning of the row on W Street. 

The Court. That is the area to the east of the 
house; is that it? 
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Mr. Crooks. Yes, that is right. 

The Witness. I would say it would be as far as I am 
from you, from the yard, almost as far. 

By Mr. Crooks: 

Q. Is there a back porch on the house? A. Yes, there is. 

Q. And then this much space as between you and myself, 
and then the alley? A. That is right. 

Q. And then there is a fence back there ? A. There is a 
fence. 

Q. Is your husband a colored person? He was in the 
courtroom here— A. He is dark. 

Q. He was in the courtroom here the other day, wasn’t 
he? A. He is here now. 

Mr. Crooks. I think that is all. 

If the Court please, I think I can anticipate from Mr. 
Collins. 

I am perfectly willing to stipulate that these records in¬ 
volving the Health Department notices and Engineer De¬ 
partment notices of the District of Columbia Govern- 
161 ment were undoubtedly received by the Saunders and 
that pursuant to these requirements they did do cer¬ 
tain work in the building. 

I think there is no use taking the time for examination 
on that. 

Mr. Collins. I would like to inquire about that very 
briefly, and that somewhat summarily disposes of the con¬ 
ditions prior to their moving in and the subsequent im¬ 
provements. 

I am willing to let this go in like it is, your Honor. 

The Court. What is that? 

Mr. Collins. It is a notice from the District Government. 

The Court. Do I understand this is a notice wTiich you 
received for work to be done and the work was in fact done? 

The Witness. That is right; it was. 

Mr. Collins. In order to comply with the regulations as 
the notice states, your Honor. 
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The Court. Very well. 

What is the practical effect of this? Does this now per¬ 
mit the use of the basement? 

Mr. Collins. I will state to the Court, if Mr. Crooks has 
no objection, inasmuch as I brought the suit, we had to 
bring suit to put Mr. and Mrs. Witlinger, the tenants of the 
basement, out, on the grounds of those notices. That 
162 work has all been done since and it now complies 
with the District of Columbia health and building 
regulations, so that they can perfectly well occupy the 
building. 

The Court. Or use the basement? 

Mr. Collins. Yes, and the rest of the building, your 
Honor. 

Mr. Crooks. She has already testified that is exactly what 
they have done. 

The Court. You are now using the basement? 

The Witness. That is right. 

The Court. And as far as you know, it is legal? 

The Witness. Well, they have passed it. We have done 
what they required. 

The Court. All right. 

Mr. Collins. I have no questions. 

Mr. Crooks. Let me ask you this before you leave the 
stand. 

By Mr. Crooks: 

Q. Is that Mr. Saunders sitting there in the second row 
of the courtroom ? A. That is right. 

*«••*&**#• 

187 Raphael G. Urciolo assumed the witness stand in 
his own behalf and, having been first duly sworn, tes¬ 
tified as follows: 

Mr. Urciolo. I would like to make this statement for the 
record, namely, that I purchased premises 83 W 

188 Street, Northwest, in the name of Archie Le Cesne, 
a salesman in my office. 
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The Court. Let me ask you this: Are you a real estate 
man, sir? 

The Witness. I am, sir. 

That I intended for him to occupy the same; that Mrs. 
Le Cesne did not like the property, and consequently I took 
the property back and sold it to Mr. and Mrs. William H. 
Saunders. 

That Mrs. Saunders was informed of the covenant at the 
date of settlement and that I took full responsibility for 
the covenant. 

Mr. Collins. I am calling him as my witness, if I may, 
your Honor. 

The Court. Do you want to use him now? 

Mr. Collins. Yes, your Honor. 

The Court. Very well. 

First of all, however, do you have any cross-examination 
of him while he is on the stand ? 

Mr. Collins. Yes, I will call it cross-examination. 

Cross-Examination 

By Mr. Collins: 

Q. How long have you been in the real estate business, 
Mr. Urciolo? A. About twenty years, and exclusively for 
twelve years. 

189 Q. Are you familiar generally with the neighbor¬ 
hood here involved and the surrounding territory? 
A. I think I know it as well or better than any real estate 
man in Washington. 

Q. You stated, I believe, that you purchased this prop¬ 
erty in the name of Archie Le Cesne, one of your salesman? 
A. I did. 

Q. May I offer to you this instrument, purportedly the 
contract between Miss Vance and one Archie Le Cesne, and 
ask you if that is the instrument of purchase. A. That is 
the instrument of purchase, and that is my signature there. 
Q. WTien you state that is your signature, do you mean 
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that you signed your name there? A. I signed “A. Le 
Cesne.” 

Q. Would you tell the Court the date that that offer to 
purchase was accepted by Blanche Vance? A. 4/27/46. 

The Court. Let me interrupt you a minute, Mr. Collins, 
to look at this instrument. 

Mr. Collins. Yes, your Honor. 

(The instrument referred to was handed to the Court.) 

The Court. You say this contract shows it was the 20th 
of April? 

Mr. Collins. That is the front, but the acceptance, 
190 I think, is on the back of it, your Honor. 

The Court. I am trying to understand it, sir. 

Mr. Collins. That would be the date of the offer. 

The Court. Who was Bruno the agent for; do you know? 

By Mr. Collins: 

Q. Was Mr. Bruno the ageut for Miss Vance? A. There 
were two offices; Bruno Company and Charles— 

The Court. That isn’t the question. I merely asked you 
if Bruno was the agent for Vance in this case; Bruno 
Company. 

The Witness. Yes, your Honor. I presume so. He cer¬ 
tainly was not mine. 

The Court. And you say this “A. Le Cesne” is your 
signature? 

The Witness. Yes, your Honor. 

The Court. And your name is— 

The Witness. Raphael G. Urciolo. 

The Court. You said something, Mr. Collins, about the 
back of this. 

Mr. Collins. The date of acceptance by Miss Vance, your 
Honor. I believe he stated it was 4/27. 

By Mr. Collins: 

Q. W 7 here is Mr. Le Cesne at the present time, sir? A. 
He is practicing law in Chicago, Illinois. 
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Q. After this instrument was identified at the pretrial 
by Mr. Justice Morris, certain writing was attached 

191 to the back of it. Would you mind explaining that 
and the reason for it, to the Court? A. Inasmuch 

as I had purchased the property for and in the name of 
A. Le Cesne, I asked Mr. Le Cesne to assign the contract 
to me. 

Q. That is after its execution and after settlement and 
everything else, you asked Mr. Le Cesne then to put an 
assignment on it? A. Yes, just for the record. 

Mr. Crooks. If the Court please, I move to strike the 
gentleman’s answer. It is apparent that he was attempt¬ 
ing from this explanation here and the signing on the back 
after pre-trial to alter the effect of the instrument that had 
some effect on the parties when it was actually in existence 
back in July or prior to that time, a year ago. 

At the proper time I wish to object to the admission of 
the document in evidence in the first place, but I believe 
that that answer is not proper at this time, and I think 
any reference to what he did after the contract was en¬ 
tered into should not be a part of this record. 

The Court. Let me see that contract a moment, please. 

(The contract w’as handed to the Court.) 

Mr. Crooks. It is the last portion on there that is the 
subject of the question and answer, your Honor. 

Mr. Collins. On that point, your Honor, I think 

192 it was counsel for plaintiffs themselves who first 
called that to the attention of the Court, and the 

Court said, “I trust that will be explained later,” and 
that is merely what I am trying to do at this time. 

The Court. What is your point, Mr. Crooks? 

Mr. Crooks. The point is that counsel has stated in 
framing the question that this contract has been changed 
in some fashion, or added to, following pre-trial. I made 
that statement at the very outset of the case. What I am 
doing now, however, if the Court please, is moving to strike 
the witness’ response to that question, the reason that he 
has indicated that he got somebody whose name was on 
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there before to sign it. And it is not a part of the docu¬ 
ment that was in effect at the time of the transactions in¬ 
volved in this case. 

It may be that I should, to save time and everything else, 
withdraw my objection or motion to strike and then ap¬ 
proach it in another direction when the time for introduc¬ 
ing it has come. 

The Court. Now, just so the record may be straight, I 
understand that when this case went before the pre-trial 
Judge, this language was not a part of it: 

“ Any interest which I may have in this contract I assign 
to Florence Urciolo. A. Le Cesne.” 

Mr. Collins. That is correct, your Honor; that was not 
on there at the time of pre-trial. 

Mr. Crooks. I am perfectly willing to have that 
193 a part of the record. I will withdraw my motion to 
strike it. 

The Court. Very well. 

By Mr. Collins: 

Q. Are you in the habit, sir, of buying and selling prop¬ 
erty in the name of straw parties? A. Why, I do that 
often. 

Q. In whose name do you customarily transact these 
deals, or in what name? A. Florence E. Urciolo, my wife. 
Joseph E. Urciolo, my brother. 

Q. Ordinarily is Mrs. Urciolo, Florence Urciolo, aware 
of these transactions? Do you inform her that this is being 
done? 

The Court. I do not think it makes any difference, sir. 

Mr. Collins. I am merely trying to show that in this 
case she is just a straw party, sir. 

The Court. Sir? 

Mr. Collins. I am merely trying to show that Mrs. 
Urciolo, my client, is a straw party, and knows nothing 
about it. 

Mr. Crooks. It is hardly responsive to the direct testi¬ 
mony of the gentleman. He called him as his own witness. 
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Mr. Collins. First of all, there were two contracts men¬ 
tioned. This one purchased in the name of Le Cesne. That 
was in direct testimony. And the second one was the 
194 sale to the Saunders. 

Now, that second one is in the name of Florence E. 
Urciolo, and I am trying to explain how these things come 
about. 

The Court. I do not think that is a part of your cross- 
examination, sir. 

206 Cross-Examination 

By Mr. Crooks: 

Q. Are you the same Raphael G. Urciolo who has been a 
party in a number of cases of this kind that have arisen 
in the District of Columbia? A. You mean covenant cases? 

Q. Yes, sir. A. Yes; in about twenty of them. 

Q. Most of them have been up in this same community, 
have they not? A. Most; yes. 

Q. You testified that you are familiar with this neighbor¬ 
hood, probably more familiar than any other real estate 
man in Washington. You are familiar with the facts, are 
you not, that the east and west streets between North 
Capitol and First Street, and from Rhode Island Avenue 
north to Channing Street, are occupied by white people, so 
far as you know? A. Well, in the first place, Mr. Crooks, 
I have always stated that I cannot tell who is white or who 
is colored. In the second place—no, that is not correct. 
There are colored people between North Capitol and First, 
between Rhode Island Avenue and Channing. 

Q. Will you name them, or the properties, at least? 

The Court. Let me get that area, again, please. 

207 What was that area? 

The Witness. Rhode Island Avenue south to 
Channing Street; North Capitol, east to First Street, west. 

Mr. Collins. At this time I would like to voice an objec- 
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lion to these questions on the ground that they are going 
beyond the scope of the direct testimony. 

I have not heard anything on direct dealing with whether 
those various properties are occupied by colored. 

The Court. Did you ask him or did Mr. Crooks ask him 
about his real estate business? 

Mr. Collins. I did. I intended to develop it, but I don’t 
think I could have, either. 

I don't think there is anything in the direct on it. That 
was just preliminary to getting into the whole problem. 

The Court. If you asked him the question whether he 
had been in the real estate business and he said twenty 
years, exclusively for twelve years; is that it? 

Air. Collins. Yes. 

The Court. I will permit cross-examination. 

By Mr. Crooks: 

(.). You did also further say that you were more familiar 
with this neighborhood than any other real estate man, 
didn’t you, Mr. Urciolo? A. I think so. 

Q. Will you name the properties that are occupied 
208 by Negroes? Now, this involves the east and west 
streets. 

The Court. East and west streets between Rhode Island 
and Channing? 

Mr. Crooks. That is right. 

Mr. Collins. And between First and North Capitol. 

Mr. Crooks. Very well. 

The Witness. I don’t know whom they are occupied by. 
By Mr. Crooks: 

Q. I asked for the addresses. A. 56 Adams Street, the 
block directly above and directly in the rear of W Street. 

Q. Do you know who it is occupied by? A. 56 Adams 
Street is occupied by Mr. Harsin, and it is owned by Joseph 
Waddy, an attorney, member of this bar, who will be here 
soon to testify. 
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Q. Well, Mr. Waddy is associated with Mr. Charles H. 
Houston, is he not? A. Yes, sir. 

Q. Another colored man, so far as you know? A. Quite 
dark. 

Q. Now, are there any other properties? A. I cannot 
state categorically. 

The Court. Well, if you don’t know, say you don’t know, 
sir. 

The Witness. I don’t know. 

209 By Mr. Crooks: 

Q. You are familiar with the property in the 2200 block 
of First Street, which is between W and Adams Street, are 
you not? A. I am, sir. 

Q. Are you familiar with that property—that it did at 
one time have restrictions on it? A. Yes, sir. 

Q. And that they expired on the east side of the street 
during the last year ? A. September 1, ’46. 

Q. And it was thereafter that several of the properties 
were occupied by Negroes? A. I sold about a dozen myself. 

Q. How about the east side of First Street in the 2200 
block? A. That is the side I am talking about, the east 
side. 

Q. I beg your pardon; I mean the west side. A. The 
west side, I sold about four, and have about two others. 

The Court. To whom? 

The Witness. To Negroes. Well, people that looked 
dark, anyway. 

The Court. Let me ask you this, sir: How do you know 
your wife is white? 

210 The Witness. I don’t know’. 

The Court. Well, w ? hy did you testify she was? 

The Witness. I w’as obliged to admit that as part of a 
stipulation, your Honor, w’ith Mr. Gilligan and Mr. Crooks, 
on a previous case, in order that she might not be obliged 
to come down. That is the only w’ay, but naturally I realize 
I am bound by the stipulation, and therefore I will not go 
contrary. 
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The Court. Would you stipulate to something other than 
the fact, or something other than your knowledge? 

The Witness. Often, your Honor; yes. Often, your 
Honor, counsel stipulate—we stipulated who are the owners 
of these properties when they signed, when certainly we 
don’t know. 

The Court. You are not counsel, sir, are you? 

The Witness. I signed the stipulation. 

Mr. Collins. He signed it, your Honor. 

By Mr. Crooks: 

Q. Mr. Urciolo, as far as you know, what is the race of 
the people on the east side of North Capitol Street, be¬ 
tween Rhode Island Avenue; I should say, the west side of 
the street, between Rhode Island Avenue and the Soldiers’ 
Home grounds? 

The Court. What street is this, now, sir? 

Mr. Crooks. This is the west side of North Capitol 
Street, from Rhode Island Avenue to Soldiers’ Home 
grounds. 

211 The Witness. Mr. Crooks, again I know too much 
to state that there is such a thing as a race. There¬ 
fore I cannot answer your question. 

By Mr. Crooks: 

Q. Are there Negroes occupying those, sir? A. If you 
say dark people or white people or yellow-looking people 
or reddish-looking people, I will answer your question. 

Q. Are they white people, as far as you know? A. Be¬ 
tween Rhode Island Avenue and Channing, and between 
North Capitol and First, the majority are definitely light. 

Q. Now, that includes the entire area that we are talking 
about? A. Yes, except for the First Street, itself. You 
are naturally excluding First Street. 

Q. In the 2100 and 2200 blocks, isn’t that correct? A. In 
the 2200 block I would say they are 50/50 now. 

Q. Now, the 2100 block of First Street had a restriction 
for a number of years also, did it not? A. It did. 
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Q. Well, Mr. Waddy is associated with Mr. Charles H. 
Houston, is he not? A. Yes, sir. 

Q. Another colored man, so far as you know? A. Quite 
dark. 

Q. Now, are there any other properties? A. I cannot 
state categorically. 

The Court. Well, if you don’t know, say you don’t know, 
sir. 

The Witness. I don’t know. 

209 By Mr. Crooks: 

Q. You are familiar with the property in the 2200 block 
of First Str'eet, which is between W and Adams Street, are 
you not? A. I am, sir. 

Q. Are you familiar with that property—that it did at 
one time have restrictions on it? A. Yes, sir. 

Q. And that they expired on the east side of the street 
during the last year? A. September 1, ’46. 

Q. And it was thereafter that several of the properties 
were occupied by Negroes? A. I sold about a dozen myself. 

Q. How about the east side of First Street in the 2200 
block? A. That is the side I am talking about, the east 
side. 

Q. I beg your pardon; I mean the west side. A. The 
west side, I sold about four, and have about two others. 

The Court. To whom? 

The Witness. To Negroes. Well, people that looked 
dark, anyway. 

The Court. Let me ask you this, sir: How do you know 
your wife is white? 

210 The Witness. I don’t know. 

The Court. Well, why did you testify she was? 

The Witness. I was obliged to admit that as part of a 
stipulation, your Honor, with Mr. Gilligan and Mr. Crooks, 
on a previous case, in order that she might not be obliged 
to come down. That is the only way, but naturally I realize 
I am bound by the stipulation, and therefore I will not go 
contrary. 
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The Court. Would you stipulate to something other than 
the fact, or something other than your knowledge? 

The Witness. Often, your Honor; yes. Often, your 
Honor, counsel stipulate—we stipulated who are the owners 
of these properties when they signed, when certainly we 
don’t know. 

The Court. You are not counsel, sir, are you? 

The Witness. I signed the stipulation. 

Mr. Collins. He signed it, your Honor. 

By Mr. Crooks: 

Q. Mr. Urciolo, as far as you know, what is the race of 
the people on the east side of North Capitol Street, be¬ 
tween Rhode Island Avenue; I should say, the west side of 
the street, between Rhode Island Avenue and the Soldiers’ 
Home grounds? 

The Court. What street is this, now, sir? 

Mr. Crooks. This is the west side of North Capitol 
Street, from Rhode Island Avenue to Soldiers’ Home 
grounds. 

211 The Witness. Mr. Crooks, again 1 know too much 
to state that there is such a thing as a race. There¬ 
fore I cannot answer your question. 

By Mr. Crooks: 

Q. Are there Negroes occupying those, sir? A. If you 
sav dark people or white people or yellow-looking jjeople 
or reddish-looking people, I will answer your question. 

Q. Are they white people, as far as you know? A. Be¬ 
tween Rhode Island Avenue and Channing, and between 
North Capitol and First, the majority are definitely light. 

Q. Now, that includes the entire area that we are talking 
about? A. Yes, except for the First Street, itself. You 
are naturally excluding First Street. 

Q. In the 2100 and 2200 blocks, isn’t that correct? A. In 
the 2200 block I would say they are 50/50 now. 

Q. Now, the 2100 block of First Street had a restriction 
for a number of years also, did it not? A. It did. 
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Q. And that expired? A. It did. 

Q. About a year or so ago? A. Two years ago. 

212 Q. Were you active in the sale and purchase of 
those houses ? A. I only sold one. 2131. I sold that 

to Mrs. Mays, the same Mrs. Mays of the Mays versus Bur¬ 
gess, who was forced to move out of 2213 First Street. 

Q. There is no longer any restriction on that particular 
block, is there? A. No longer any restriction. 

Q. Plow many Negroes would you say are residing in 
that block? A. I can say that I know of only two white 
people in the whole block except for an apartment house, 
which I don’t know a thing about its occupancy, which is 
in the center of the block. 

Q. The 2100 block ? A. The 2100 block, there are, to my 
knowledge, only two white people left. One on either side. 

Q. Now, the lower blocks, the 1900 and 2000 blocks, are 
white, are they not, so far as you know? A. I will put it 
this way: at least the great majority white; since the case 
come up a month ago in which you are counsel, as you 
know, there has been some question. 

Q. You mean the case of 1928 First Street? A. Yes. 

Q. Has there been any change in that property 

213 since that time? A. I don’t know. All I know is, the 
Court denied the injunction, and therefore I don’t 

know what happened. 

Mr. Crooks. If the Court please, that is, of course, a 
matter of record in this Court. In the 1900 block of First 
Street, being a part of the Moore and Barbour subdivision, 
there is one of these perpetual restrictions in the entire 
Moore and Barbour subdivision. That is addressed to use 
and occupancy, but not to ownership. It does not exclude 
ownership. 

There was a suit some two months ago, I guess it was, 
before Mr. Justice Letts, and the defendant Negro owner 
testified she had no intention of putting other people in it. 
So the Court said he felt there was no immediate threat, 
so there was no injunction. 
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By Mr. Crooks: 

Q. Do you know who owns that property now, Mr. 
Urciolo? A. No, I don’t. Mrs. Porter, the owner, is sup¬ 
posed to come to my office and give me the handling of it. 

Q. The cemetery grounds east of North Capitol Street 
running adjacent to North Capitol Street, take up a con¬ 
siderable portion of the land on that side, do they not? A. 
Quite a bit. 

Q. The remaining houses on that side of North Capitol 
Street are occupied largely by white, are they not? 

214 A. Yes. The only colored ones are in the 1700 and 
1800 blocks. 

Q. That is south of Rhode Island Avenue, is it not? A. 
T am sorrv— 

w 

Q. I am trying to limit it to north of Rhode Island 
Avenue. A. To the best of my knowledge there are no 
dark-skinned people occupying North Capitol Street above 
Rhode Island Avenue. 

Mr. Crooks. I think that is all. 

Mr. Collins. Inasmuch as the question has been opened 
up, T shall make inquiry. 

Redirect Examination 

By Mr. Collins 

Q. This penetration of colored in the 2100 block is a re¬ 
cent development; is that correct? A. Two years. 

Q. Now, in the 2200 block, who owns 2203? That is next 
door to 83 W, the house next to 83 W. Do you know? A. 
1 cannot say. It was sold just two weeks ago. 

Q. To whom? Colored or white? Do you know? A. To 
dark-skinned people. I don’t know who is white and who 
is colored, Mr. Collins, any more for you than for Mr. 
Crooks. 

Q. In answering my question as to white or 

215 colored, you take what the accepted terminology in 
our society is, and apply the term as such. A. I do 
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not know what that is. If you will give me a definition, I 
will try to apply it. 

Q. 2207? A. I don’t know. 

The Court. You are familiar with some law on the 
cases, are you not, sir? 

The Witness. I think so. 

The Court. Have you ever studied law, sir? 

The Witness. Yes, sir. I am a member of the Virginia 
bar. 

The Court. Have you ever read Walt against Oyster? 

The Witness. I am familiar with it. 

The Court. Are you able to determine from that whether 
a person is colored or white? The meaning of the Negro 
blood? 

The Witness. No. I think in that case, if your Honor 
please,— 

The Court. You can just answer me. You are not fa¬ 
miliar? 

The Witness. I am familiar. I have read the case two 
or three times. 

The Court. And you say you cannot apply that stand¬ 
ard and determine whether a person has Negro blood or— 
The Witness. I certainly cannot. 

216 The Court. Very well, sir. 

By Mr. Collins: 

Q. How about the people in 2207 ? Are they light or 
dark? A. I don’t know the people in 2207. 

Q. 13? A. Thev are verv black. 

Q. 15? 

The Court. Mr. Collins, may I suggest to you that this 
witness’ testimony before this Court is no aid in the deter¬ 
mination of the question here. Are you being aided by 
anything in the light of his statement that he does not know 
who is a Negro or who is of the Negro blood? 

Mr. Collins. Well, applying my own point of view, when 
he says somebody is dark, then I think anybody else would 
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say they are colored, and accepting that as a basis, and I 
think it is fairly obvious what this witness will admit— 

The Court. When he means colored, he means the Negro 
blood, sir, other than the times when he testifies he knows 
them to be Chinese or Japanese? 

Mr. Collins. I did not understand you. 

The Court. When he says colored, are you understand¬ 
ing him to mean Negro, or of Negro blood ? 

Mr. Collins. When he says dark or colored, 1 understand 
he means Negroes. 

217 The Court. If the Court may understand that, sir, 
I will go along with you. Otherwise, the Court can 

get no benefit from what he is testifying. 

Mr. Collins. He has called some of them colored, I know 
that. 

The Court. I know he has, and he has called some of 
them white. 

Mr. Collins. Surely. 

The Court. I was just asking you, sir, for the purpose 
of this case, do I understand you to say for this record that 
when he says colored, we will understand them to be 
Negroes or of the Negro race? 

Mr. Collins. I do not think we can do anything else, sir. 
The Court. Very well. 

Mr. Collins. I am willing to go on that basis. 

The Court. Very well. 

Mr. Collins. Unless he says they are Orientals or some¬ 
thing like that, of course. 

The Court. Yes. 

By Mr. Collins: 

Q. How about the address 2215? A. They are dark 
people. 

Q. 27? A. Very dark. 

218 Q. 29? A. Dark people. 

Q. Now, let’s go across the street. 

The Court. Let me interrupt you to get the several num¬ 
bers again, please, sir. 
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Mr. Collins. These are all in the 2200 block of First 
Street, your Honor. 2203, that is the house next to the 
corner; 7, 13, 15, 19, 27, and 29. That is all on that side, 
your Honor. 

The Court. And they are colored people, as we under¬ 
stand it ? 

Mr. Collins. As 1 understand it, yes, your Honor. 

The Court. Very well, sir. 

Mr. Collins. Now 1 want to go across the street. 

The Court. On the same street, sir, the even numbers? 

Mr. Collins. Yes, your Honor. 

The Court. Very well. 

By Mr. Collins: 

Q. 2202. The house next to the corner. A. Very dark 
people. 

Q. 8? A. Dark people. 

Q. 10? A. 10 is owned by dark people but occupied by 
very light people—what you call white. 

219 Mr. Collins. If I may be permitted to state, your 
Honor, I was present at the settlement. They are 
colored, the owners. I know that. 

Bv Mr. Collins: 

Q. 2222 ? A. Owners only, very dark. 

Q. Would you characterize, rather than go house to 
house, would you characterize, generally speaking, the 
neighborhood in the 2100 block? That is, both sides, as 
generally dark people? A. Predominantly dark. 

The Court. 2100, on which side, sir? 

Mr. Collins. Both sides, your Honor. 

The Court. East and west? 

Mr. Collins. Yes. I think that is reasonably true. 

By Mr. Collins: 

Q. Now, on W Street, in the 100 block. A. Predom¬ 
inantly dark. 


¥ 
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Mr. Collins. I am sorry. I do not think I need to go 
into that. That has been stipulated. 

Anything to the left of First Street has been stipulated 
to. 

The Court. Anyway, anything in the 2100 block is pre¬ 
dominantly dark? 

Mr. Collins. Yes, but we have stipulated, and that 

220 applies all the way from Rhode Island up to Chan- 
ning, as I recall it. 

Mr. Crooks. Yes. It does not go beyond Bryant Street. 

The stipulation, as I recall it, if the Court please, was 
that the area lying west of First Street for a number of 
blocks west from Rhode Island Avenue to the filtration 
plant, or Bryant Street, is predominantly Negro-occupied. 

The Court. All right, sir. 

By Mr. Collins: 

Q. Are you familiar with the physical structure of the 
houses? A. Yes, I am. 

Q. And from the houses on W Street in the zero to 100 
block? A. I am. 

Q. Would you please describe—well, how many stories, 
starting from the corner house of W Street, 83 W, 2203, 

5, 7; how many stories do those houses have? A. Three 
stories. 

The Court. 83 W is three stories? 

Mr. Collins. Yes, and the others along there for a ways, 
on First Street, your Honor. I am going up First Street. 

The Court. Very well, 83 W is what? 

The Witness. 83 is three stories, and the house next to 
it on First Street. 

221 By Mr. Collins: j 

Q. 83 W is semi-detached? A. Being a corner; yes. 

Q. And the house to which it is attached is three-story? 

A. All of the houses from— 

The Court. You have answered the question, sir. 

Mr. Collins. Yes. 
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By Mr. Collins: 

Q. How about this: Are they frame or brick? A. They 
are all light-brown tapestry bricks, identical. 

Q. Now, going over to W Street, crossing the alley, 73 W, 
I think is the number of the house next to S3; now, those 
houses starting with 73 and running down to 71, 69, and so 
on; are you familiar, sir, with the physical structure of 
those houses? A. I am. 

Q. Would you describe them, please? A. First comes the 
alley. Then those houses are all two-story. Some may 
have a small attic. Towards the end near North Capitol 
Street, they are white tapestry bricks. 

Q. Never mind North Capitol. Confining yourself more 
towards First Street. A. They are two-story houses, red 
brick, most of them. 

222 Q. Is that both north and south? A. Both north 
and south. 

Q. How about the corner house on the southeast side, 
that is, 2133 First Street? How about the physical set-up 
of that house? A. That is the regular First Street three- 
story house, sir. 

Q. Does it have an entrance, to your knowledge, sir, on 
W Street? A. Well— 

The Court. Does it have an entrance, sir? 

Mr. Collins. Yes or no, please. 

The Witness. It has— 

By Mr. Collins: 

Q. Do you know? A. There are at least two entrances 
to a house. That is what I am coming to, your Honor. 

The Court. Just answer the question yes or no. 

The Witness. Does it have an entrance on W Street? 

Mr. Collins. Yes; do you know? Yes or no. And if you 
know, does it? 

The Witness. Only a rear entrance. No front entrance. 
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By Mr. Collins: 

Q. It has an entrance, then? A. It has an entrance. 

Q. And that is the same type of structure as the 

223 houses along First Street, in there? A. They are all 
three-story houses. 

Q. Are you familiar with the subdivisions up in that 
neighborhood? Have you ever checked them? A. I have, 
on several occasions. 

Q. I present to you, sir, a paper purporting to be a photo¬ 
static copy of the records of the Surveyor’s office of the 
District of Columbia, purportedly the most recent subdivi¬ 
sion along First Street in the 2200 block, and involving the 
lot here in controversy, lot No. 25. 

Could you identify that, sir? A. I have examined the 
original in the District Building of this photostatic copy 
and it is the subdivision that it purports to be. 

Mr. Collins. The statement herein made is: 

“I hereby subdivide the west 100 feet by full widths of 
lots 11,12,13, and 14, of a prior subdivision by C. Wilomena 
and R. J. Dobbins.” 

Signed by Mr. Barbour. 

‘‘Dobbins’ addition to the City of Washington in the lots 
45 to 22, both exclusive, as shown above.” 

By Mr. Collins: 

Q. Now, sir, do you know whether or not that is the pres¬ 
ent status of the subdivisions there? Is that the 

224 present lot and squaring of that property? A. That 
is the present lot and squaring of that property. 

Mr. Collins. Your Honor, may I offer this in evidence 
as Defendants’ Exhibit, whatever the next number is? 

Mr. Crooks. I object to that, if the Court please. The 
Court has indicated it will take a view of the property. It 
would be evidence from a vie-w of the physical characteris¬ 
tics of that block. The plat that is now before the Court 
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is nothing more than a series of lot and square numbers. 
It does not purport or indicate the physical characteristics 
of the block in any sense of the word. I do not doubt for a 
moment that that was the subdivision, but I do not see its 
materiality, particularly in view of the Court’s indication 
that he will make a view or inspection of the property. 

The Court. I will go out to the property, as I said to 
Mr. Urciolo and you, and view the property. 

Are you gentlemen going to leave the plat on the black¬ 
board with the Court? 

Mr. Crooks. We would ge glad to leave it with the Court. 

It seems to me, if the Court please, that it makes no dif¬ 
ference at this point what the method of division or sub¬ 
division of the land made back there so many years ago. 

The Court. I will deny the entry of this in view of the 
other map, sir. 

225 Mr. Collins. Well, may I make a statement as to 
that, your Honor? 

The Court. Yes. 

Mr. Collins. The purpose for attempting to introduce it 
at all is to endeavor to show as much as we can that this 
house really and truly is a part of the First Street neighbor¬ 
hood just as much as the one below it, and that that one 
there, the way it has been broken down, has always been in 
the course of its subdivisions, that that is the way that it 
has been treated and regarded. 

The Court. I think the map shows exactly what you have 
here, sir, plus the further fact that the Court will get 
greater benefit out of other maps. 

Because, I am assuming that you are going to indicate 
that there have been changed conditions, and only by link¬ 
ing those changed conditions to the area in question will I 
be able to apply it. 

Mr. Collins. I agree with you, but I believe this will be 
helpful to the Court in deciding that. It is not so much the 
change of conditions as the impossibility of giving the 
plaintiffs what they want anyway, that I am concerned 
with. 
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The Court. I was addressing my remarks to one of your 
opening statements and also to certain examination of the 
Court to determine what would render it ineffective or in¬ 
valid in changed conditions. 

226 Mr. Collins. I think in view of the fact that this 
covenant was put on last March, and that this suit 

was instituted right off, that this is the first house and we 
cannot very well argue with the fact that there has been 
much change made since the covenant itself was instituted. 

I do not think we can do that very well. 

My argument is simply that at the time of its inception, 
its purpose could not be fulfilled, and that the whole thing 
is more or less futile, that you are confronting an irresist¬ 
ible tide of colored penetration in the neighborhood. 

The Court. Then you are not arguing the changed con¬ 
ditions ? 

Mr. Collins. Well, since the covenant has only been put 
on six months ago, I don’t think I can, your Honor. 

The Court. All right. 

Mr. Collins. Mr. Urciolo has been arguing that. In fact, 
we have been arguing it, but I am not. 

The Court. Very well, sir. 

Mr. Collins. I take it, then, you are not receiving that? 
The Court. No, sir; I will deny the receipt of this photo- 
static subdivision plat. 

*######**# 

227 Evelyn Naomi Scott 

*•*♦•*•#** 

Direct Examination 
By Mr. Urciolo: 

Q. State your full name. A. Evelyn Naomi Scott. 

228 Q. Where do you live, Miss Scott? A. 83 W 
Street, Northwest. 

Q. What part of the house do you occupy? A. Third 
floor, rear. 
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Q. How long have you been there? A. Since November 
15, 1946. 

Q. Where do you work, Miss Scott? A. United States 
Public Health Service. 

Q. Answer this, if you know: Are there any very light 
people in the house ? A. Yes, there are. 

The Court. What do you mean by light people, sir? 

Mr. Ureiolo. That is the only way I can describe it, your 
Honor. 

Tiie Court. Well, I do not understand you, sir. 

Mr. Ureiolo. Well, your Honor, it seems to be the bone 
of contention. 

The Court. You need not debate it, sir. 

Your question is not understandable by the Court, sir. 
If you want to reframe the question, you may. 

Mr. Ureiolo. Here is what I mean, your Honor— 

The Court. No, sir, I am not asking you what you mean. 
If you want to reframe your question, you may, sir. That 
means nothing to this Court. 

229 By Mr. Ureiolo: 

Q. Miss Scott, would you please tell us, then,—do not 
answer until his Honor has ruled on it—whether there live 
in the house so-called white people or colored people ? 

The Court. I do not know what you mean by so-called, 
sir. They either are or are not, and she knows. 

Mr. Ureiolo. Well, your Honor, the thing is— 

The Court. The thing is you are quibbling, sir, and 
purely quibbling. 

Mr. Ureiolo. If I am quibbling, your Honor, then I shall 
lie glad to bring a dozen people and ask the Court to rule 
what thev are. 

The Court. Have you a question to put to this witness? 

Mr. Ureiolo. If that is your ruling, your Honor, there 
are no further questions. 

The Court. All right. 
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Mr. Collins. Will the Court indulge me a moment, please, 
sir? 

The Court. Yes, sir. 

Direct Examination 
By Mr. Collins: 

Q. Are you Mrs. Scott? A. Yes, I am. 

Q. You occupy apartment 5, as I understand it; is 

230 that correct? A. That is right. 

Q. Are you married ? A. Yes, I am. 

Q. How long have you been married, Mrs. Scott ? A. I 
will have been married one year, June 29, 1947. 

Q. June 29, 1947, you will have been married a year? 
A. That is right. 

Q. Mrs. Scott, will you tell the Court what your husband 
does for employment? 

The Court. I do not see the materiality of that, sir. 

Mr. Collins. All right. 

By Mr. Collins: 

Q. Is your husband a veteran of this war, Mrs. Scott? 
A. Yes, he is. 

The Court. I sustain an objection to that. It is not a 
question of whether he is a veteran or not. 

By Mr. Collins: 

Q. Where did you live before you moved to 83 W? A. 
Before I moved to 83 W Street I lived in one room at—I 
cannot think of the address. Just amoment. 

It was on— 

Q. About how long were you there? A. Oh, we were 
there about three months. 

Q. When you moved into this property, were you aware 
that there was a covenant on the property? 

231 The Court. Is she a tenant, sir? 

Mr. Crooks. I object. 

Mr. Collins. Yes, your Honor. 

The Court. I will sustain your objection, sir. 
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By Mr. Collins: 

Q. How long had you sought for a place before you— 

Mr. Crooks. Objection. ; 

The Court. I will sustain the objection. 

By Mr. Collins: 

Q. What was the condition of the premises when you 
came in? 

The Court. As to what, sir? 

Mr. Collins. As to the apartment she took over. 

By Mr. Collins: 

Q. in other words, as to sanitary conditions, first of all. 
A. Deplorable. 

Mr. Crooks. I do not believe that pertains to the issues 
here, if the Court please. 

It is a question of whether or not the people occupy it. 

The Court. I will sustain the objection, if you object. 

Mr. Collins. Well, I had intended, if it were possible, 
your Honor, to put on the stand one or two of the tenants 
occupying the premises, to show first of all how the place 
was when they took it over, to show that it has been 
232 fixed up since. 

The Court. I understand there has been some tes¬ 
timony to that effect. I do not think that would be con¬ 
trolling, Mr. Collins, as I do not think it is material to this 
situation, what one person might do. You would be deal¬ 
ing with an individual. One person might come in as of 
today and do a good job; one might come tomorrow and 
do a bad job. 

Mr. Collins. On this property, that is. 

The Court. On that property or any other property, but 
I do not think that is material to the issues here. This is a 
question of whether this covenant is a valid covenant. 

Mr. Collins. Naturally, the primary question is whether 
or not it is a valid covenant, but I think that at least, as¬ 
suming—let’s assume that it is a valid covenant, that the 
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further question is still involved as to whether or not there 
has been any harm suffered by these plaintiffs. 

The Court. I will sustain the objection, sir. 

By Mr. Collins: 

Do you know Mr. and Mrs. Watson.' A. Yes, 1 do. 

( t ). They live in these premises now, do they? A. Vos. 
they do. 

Are they white or colored? A. White. 

Q. They are white? A. Yes. 

2.*>.’> Q. Have you had any difficulties with them? A. 

None whatsoever. 

U. You relations have been strictly amicable or friendly? 

W mi ml 

A. That is right. 

Mr. Collins. I am afraid I cannot ask anything further, 
your Honor. 

The Court. Very well, sir. 

Have you any questions of this witness, Mr. Crooks? 
Mr. Crooks. Just one, your Honor. 

Cross-examination 

By Mr. Crooks: 

Q. Were the Watsons residing there when you came 
there ? A. Yes, they were. 

Mr. ('rooks. That is all. 

Mr. Collins. Your Honor, may she be excused? 

The Court. Yes. 

(The witness left the stand.) 

Mr. Collins. Your Honor, in order to save the time of 
ihe Court, may 1 at this time make an offer to put upon 
the stand two of the other tenants who would, if the Court 
would permit them, testify first of all as to the condition of 
the place when they took over, as to the way it has 
2M4 been fixed up, and as to the hardship that they had 
in locating any place to live at all; that they took it 
with knowledge of the covenant, but took it because they 
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could not got any place else, that it was a last resort; that 
is the reason I tried to put these tenants on the stand at all. 
I think that is a very material question. 

Tile Court. Have you anything to say, Mr. Crooks? 

Mr. Crooks. Only this, if the Court please, that for the 
same reason 1 have heretofore stated that I do not believe 
it is material to the issues here involved. The tenants have 
no property rights that would be involved in this instance. 
They merely hold under the Saunders, who are the prin¬ 
cipal parties, and against whom this proceeding runs. 

The Court. Very well, sir. 1 understand you are making 
a proffer at this juncture? 

Mr. Collins. Yes, your Honor. 

The Court. All right. 

Mr. Collins. Then, your Honor, that being the case, may 
1 excuse Mr. Johnson? 


And further, your Honor, for the record, 1 would, if 1 
could, have brought out the fact that these tenants—the 
ones I was going to put on—are all veterans of this war, 
if it is to be considered as material. 

Mr. Crooks. May I ask this purely for the record: that 
these people whom you propose to call are the same 
occupants that were described by the defendant 
Saunders when she was testifying? 

Mr. Collins. I suppose. I would call them colored, be¬ 
cause I have seen them. 

The Court. The witness was very frank, this last wit¬ 
ness. She stated that the Watsons were white and the 
others, I understand, are colored. 

What you are proffering is that you would show some 
of these people who were in the place were veterans and 
that there have been conditions which have changed since 
the present people took over the property. 

Mr. Collins. Yes, improvements, and also the hardship 
that will be wrought upon them. That is the material 
thing. 


t 


117 


The Court. Hardships, and you said that they would 
; :m> show that they went in there with knowledge of the 
covenant. 

Mr. Collins. And they will testify that the reason they 
went In was because they could not get any place else. 

'Tie Court. All right, sir. 

And with knowledge of the covenant, you said, did you 
not J l 

Mr. Collins. They were all informed by Mrs. Saunders. 

The Court. All right. 

c? 

Mr. Collins. Mr. Urciolo wants to call Mr. Waddy, an 
attorney. He is outside now. 

‘J.''•(! Mr. (’rooks. If the Court please, I am quite aware 

1 hat Mr. Waddy is a member of the bar of this Court, 
to whom was referred as being the owner of this property 
at hi Adams Street. He does not occupy it and it is occu¬ 
pied by a white tenant. If that is the purpose of calling 
him, I am perfectly willing to concede those facts. 

Mr. Urciolo. If you further add that the reason he has 
not moved in is because it is under lease until August, I 
will dispense with him. 

The Court. We cannot speculate as to what he is going 
to do in August. 

Mr. Urciolo. Then I will have to put him on the stand. 

Mr. Crooks. I am perfectly willing to go along with the 
present, because I do know those facts to be so. 

Mr. Collins. Off the record, may I ask Mr. Waddy if ] 
have any possibility of getting Mr. Houston over here this 
.d’ieruoon, inasmuch as apparently these covenants have 
all ’oven tried between Mr. Crooks and/or Mr. Gilligan and 
Mr. Houston on the other side? I have sent out a sub¬ 
poena but I am afraid he would be in Court. 

The Court. What would be the purpose of calling an 
aitornev ? 


Mr. Crooks. The records speak for themselves, if the 
Court please. We have decisions both in this Court and 
the upper Court on every one of them. 
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237 Mr. Collins. If you will hear me, I will state mv 
purpose, Mr. Crooks. 

My purpose will simply be to show that in all these cases 
they have all been fought, bitterly litigated, and that tlx* 
end outcome of the whole transaction is that the colored 
people are there. 

The Court. Well, we are not going to hear anything like 
that, sir. I do not think it would be fair to Mr. Houston 
to bring him here for that purpose. 

I know one case in particular where that was not the 
situation. That was the Hundley case. The Hundley case 
held just to the contrary. 

Mr. Collins. Unless I am mistaken, I thought the Hund¬ 
ley case— 

The Court. If I recollect, the Hundley case was the 13th 
Street case, and they held that there the covenant was such 
as to not be justified due to changed conditions. 

Mr. Collins. That is correct. 

The Court. So I do not think we can speculate, and 1 do 
not think it would be fair to bring Mr. Houston here for 
that purpose. 

That is, if that is all you have. 

Mr. Collins. I intended to try to show, if 1 could, the 
irresistible economic forces compelling the Negroes to go 
in there, with which Mr. Houston is acquainted. 

238 The Court. No, we will not deal with that. 

**•*#•##* 

241 Thereupon Raphael G. Urciolo was called as a wit¬ 
ness for and on behalf of the defendants and, having 
been previously duly sworn, was examined and testified as 
follows: 

Mr. Collins. Before I proceed any further, I would like 
to mark for the record certain exhibits, at least for identi¬ 
fication purposes only. I think it is an oversight. I have 
not done it as yet. 

The Court. All right. 

Mr. Collions. Here is the notice from the Health Depart¬ 
ment of the District Building. 
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Mr. (’rooks. That was introduced, was it not? 

Mr. Collins. Yes, but it has not been marked, or anything. 

The Court. I thought that had been received. 

Mr. Collins. It has, but it has not been marked. 
242 your Honor. 

Mr. Crooks. It is the mimeographed letter from 
the District of Columbia Government, dated November 14, 
1946, addressed to Mr. William L. Saunders, Defendants' 
Exhibit No. 1. 

Mr. Collins. The pertinent portions of which are not 
mimeographed. 

Secondly, I had a plat which your Honor refused to 
admit, which I would like to mark anyway for identifica¬ 
tion purposes. 

The Court. This is purely cumulative as far as the Court 
sees it, as the map on the blackboard will be in evidence. 

Mr. Collins. May I have it marked for identification pur¬ 
poses only? 

The Court. Yes. 

(Mimeographed letter, dated 11/14/46, D. C. Governmeni 
to Saunders, was marked Defendants' Exhibit No. 1 for 
identification.) 

(Map referred to was marked Defendants’ Exhibit No. 2 
for identification.) 

Mr. Collins. Now, for identification purposes also, this 
contract (indicating). 

The Court. Let us make the record conform, then. 

This contract will be marked for identification as Ex¬ 
hibit 1, and the notice from the Health Department will be 
marked Exhibit 2. 

248 Mr. Collins. That is agreeable with me, your 
Honor 

(Thereupon, by direction of the Court, the marking order 
of defendants’ exhibits listed above was changed as fol¬ 
lows:) 
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(Contract referred to was marked Defendants’ 
Xo. 1 for identification. 


Exhibit 


(Mimeographed letter, dated 11/14/415, 1). C. Government 
to Saunders, was marked Defendants’ Exhibit Xo. 2 for 
identification.) 

(Map referred to was marked Defendants’ Exhibit Xo. ."> 
for identification.) 

Mr. Collins. And for Defendants' Exhibit Xo. 4, tile 
contract between William L. Saunders and Florence E. 
Frciolo, for identification purposes. 


(Document referred to was marked Defendants’ Exhibit 
Xo. 4 for identification.) 

Mr. Crooks. Thev were for identification onlv, the con- 

» • 7 

t rac-ts. 

Mr. Collins. That is true. 

Mr. Crooks. They have not been offered or received i\> 
yet ! 

Mr. Collins. Xot as yet. 

At this time, your Honor, I simply am going to endeavor 
to introduce in evidence those contracts which the Court 
would not permit me to do a moment ago on cross-examina¬ 
tion, and I hereby make a formal tender to show that 
244 thev are validlv executed and should be accepted in 
evidence. 

That is what I am going to go over with Mr. Ureiolo. 

Mr. Crooks. I again renew my objection on the snn o 
grounds heretofore stated, if the Court please. There has 
been nothing new in the evidence to lav anv additional 
foundation for the use of those documents. 

Mr. Collins. To my previous argument on that, 1 would 
like to state, first of all, this being a court of equity, we 
are trying to show the equities that exist in the defendants' 
behalf and that this contract certainly created some equi¬ 
table rights that are entitled to consideration in this case 
in the defendants. 
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The Court. Let me ask you this: Are you treating them 
by virtue of stipulation that they are deeds in this ease? 

Mr. Collins. Deeds have been put on record, your Honor. 

Mr. Crooks. It was admitted in the answer, your Honor. 

Mr. Collins. That the property has been deeded, cer¬ 
tainly, your Honor. I admit that. 

The Court. Am I correct in assuming that the dates that 
you gave are the true dates? 

Mr. Collins. I think that is fair. 

Mr. Crooks. They were alleged in the complaint and ad¬ 
mitted in the answer, if the Court please. 

The Court. So that the record at the present time shows 
that there is an agreement between counsel by virtue 
245 of the answer and pleadings, and what not, the fact 
is that the deed from Vance, who was a party to the 
covenant, deeded this property to Florence E. Urciolo on 
September 30. 

Mr. Collins. This is the date the deed passed; yes, your 
Honor. 

The Court. And the deed from Urciolo to Saunders was 
October 2,1946. 

Mr. Collins. Yes, your Honor. 

The Court. And then so far as anything you have given 
the Court is concerned, there was no deed from Vance to 
Le Cesnc at any time? 

Mr. Collins. That is right, your Honor. 

The Court. And that those two deeds, the deed from 
Vance to Urciolo and Urciolo to Saunders, were both re¬ 
corded on the 17th day of October, 1946. 

Mr. Collins. Yes, your Honor. 

The Court. And these two agreements which you now 
speak of were anticipatory of those; one bearing date of 
July 13, ’46, your Defendants’ Exhibit No. 4, and your De¬ 
fendants’ Exhibit No. 1, bearing date of April 29, 1946. 

Mr. Collins. That is true. 

The Court. And the latter one is the one which carried 
the endorsement subsequent to the time it was before the 
pre-trial court. 
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Mr. Collins. That is true. 

246 The Court. May I ask you this: What did the pre¬ 
trial court do with reference to that agreement, Ex¬ 
hibit Xo. 1? 

Mr. Crooks. Do you mean the stipulation that was en¬ 
tered into? 

The Court: Yes. 

Mr. Crooks. (Reading pre-trial stipulation:) 

“It is stipulated that the following shall be received in 
evidence without formal proof subject to objection as to 
relevancy.” 

That is the usual. 

‘‘Sales contract, dated April 20, 1946, with date of ac¬ 
ceptance April 27, 1946, initialed by the pre-trial court. It 
is understood, however, that all signatures thereto, except- 
ting that of Blanche Vance, must be proved. It is admitted 
that the signature of Blanche Vance thereon, is the true 
signature of Blanche Vance.” 

The Court. So that the pre-trial court really did nothing 
with reference to it? 

Mr. Crooks. All I did was save them having to make 
formal proof of the documents, but reserved the right to 
object. 

The Court. I cannot see the materiality of it, Mr. Collins. 

Mr. Collins. First of all, they do tend to establish 

247 whatever equities the defendants do have. 

The Court. Equity as between whom? 

Mr. Collins. As between themselves, and Vance, and as 
between themselves and plaintiffs in this case. 

Mr. Crooks. Where? I may ask counsel where the plain¬ 
tiffs are involved in any sense in those contracts. 

Mr. Collins. I have every intention, as soon as I can get 
those in, of putting Mrs. Bogan on the stand and also Mr. 
Bogan, whom counsel has informed me are the only ones 
who have had any real dealings with Miss Vance in this 
case, and—well, may I come to the bench? 
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The Court. 1 will not receive these agreements at this 
time, sir. 

<* *»##••••# 

257 Mr. Collins. Your Honor, I have made an over¬ 
sight. In my offer on this I would have attempted to 

show that A. Le Cesne is colored, had these been admitted 
in evidence. 

The Court. We will assume that that is so. I think it 
was testilied from the stand that he was colored. 

Mr. Crooks. Mr. Urciolo stated he was. 

Mr. Collins. Probably so. 

Mr. Crooks. I don’t know the gentleman, but I have no 
way to refute it. 

The Court. Do you know he is colored, sir? 

Mr. Collins. I went to school with him, your Honor. 

The Court. He is colored? 

Mr. Collins. Absolutely. I remember it. 

The Court. Very well. 

Mr. Crooks. I wish to point out further, on Mr. Urciolo’s 
testimony, that he affixed A. Le Cesne’s signature on there. 
That Le Cesne did not sign this. 

The Court. I so understood. 

Is that correct, Mr. Urciolo? 

258 Mr. Urciolo. As to the first signature, that is cor¬ 
rect. As to the signature of assignment, that is Mr. 

Le Cesne’s signature. 

Mr. (’rooks. But that was affixed obviously after pre¬ 
trial? 

Mr. Urciolo. Yes. 

Mr. Crooks. Apparently at the time of dealing with Mrs. 
Blanche Vance, Mr. Urciolo had signed “A. Le Cesne”. I 
want that understood. 

The Court. I understand that, sir. He had taken the 
property himself, Le Cesne being a straw man. 

Mr. Collins. Would your Honor repeat that? 
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The Court. All right, sir. I understood that as to the 
contract there, it was signed ‘‘Le Cesne” but signed by Mr. 
Urciolo, and not by Mr. Le Cesne. 

*««••••••* 

261 Grace Upperman 

Direct Examination 
By Mr. Collins: 

Q. State your full name, please. A. Grace Upperman. 

Q. Would you tell the Court where you live, please, Mrs. 
Upperman? A. 2133 First Street, Northwest. 

262 Q. Is that house located— 

The Court. I think we know where it is, sir. 

Mr. Collins. All right. 

By Mr. Collins: 

Q. Does that house have an entrance on W Street? A. 
It does. The back entrance is on W Street. 

Q. What entrance are you in the habit of using? A. Well, 
when there isn’t anyone at home we always use the front 
door, but most of the time we use the back door. 

Q. The majority of the times you use the back door? A. 
Yes. It is quite convenient. 

Q. That is the W Street entrance? A. Yes. 

Q. You say it is quite convenient? A. Yes. 

Q. Why? A. Because it is near the streetcar line and 
you don’t have to go all the way around the corner. 

Q. Is that true—do you rent out rooms in that house? A. 
Well, I did for a while, but I don’t any more. 

Q. Is that statement that that is the part that is most 
often used true as to the rest of the occupants of the house? 
A. Oh, most all of them. Everyone uses the back. 

Q. And, for the record, the occupants of your 

263 house are also colored, are they? A. Yes, every one 
is colored. 
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Q. Xo whites therein? A. Xo. 

Mr. Collins. Xo further questions of this witness. 

Direct Examination 
By Mr. Urciolo : 

Q. Mrs. Upperman, where do you usually park your car; 
on W Street or First Street? A. On W Street. 

Q. Does your child play with the—I suppose I will have 
to use the word “white”—with the white children on W 
Street? 

Mr. Crooks. I object. 

The Court. I sustain your objection. 

Mr. Urcioio. May I ask this question, your Honor: If 
she has had any trouble with the people on W Street. 

Mr. Crooks. I object. 

The Court. I will sustain the objection to that, sir. 

I am assuming that all these people are law-abiding citi¬ 
zens. I am not going to impute disorderly conduct to any 
of these people. 

Mr. Urciolo. According to the allegations in the com¬ 
plaint, your Honor, one would not derive that. 

Mr. Crooks. The complaint does not say any such thing, 
of course. 

2fi4 I would like to inquire. 

(Voss-Examination 
By Mr. Crooks: 

Q. Mrs. Upperman, this corner house on First Street, 
2133, runs the long way on \Y Street, doesn’t it? A. 
That is right. 

Q. And the narrow way on First Street? A. That is 
right. 

Q. Do you know how wide the house is? That is, the 
First Street width? A. Indeed I couldn’t be sure. 

Q. Can you guage it by something in this room? 

Mr. Collins (interposing). Your Honor, the plat— 
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Mr. Crooks (interposing-). I am quite aware, Mr. Collins, 
of what the ground measurements are. I am talking about 
the house. It is a corner house, and therefore there is some 
ground that is not built upon. 

The Witness. I reallv couldn’t give you the exact figures. 
I mean, I wouldn’t like to say, unless I am sure. 

By Mr. Crooks: 

Q. Would you say it is about as wide as from here to the 
railing? A. It is wider. 

Q. The length of the jury box? A. I think it is a little 

wider than that. 

265 The Court. Is that the ground? 

The Witness. Are you speaking about the ground 
or the house? 

Mr. Crooks. I am speaking of the structure now, the 
house. 

The Witness. It is wider than that. I think it is one of 
the widest houses in the block. 

Mr. Collins. On First Street? 

The Witness. Yes, it is. 

By Mr. Crooks: 

Q. Now, the entrance to that is on the south end of the 
house, isn’t it? A. I think— 

Q. That is, it is closer to the Rhode Island Avenue end 
than it is to the W Street side of the house? Do you get 
what I mean ? 

The Court. Entering from First Street, do you enter on 
the right-hand side or the left-hand side? 

The Witness. Entering from First, the right side, going 
north. 

Mr. Crooks. That would be on the south side, if the 
Court please. 

The Court. Yes. 

By Mr. Crooks: 

Q. It has a brick stoop of some kind on the front? 

266 A. Yes. 
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Q. And then there is a basement entrance under¬ 
neath that stoop? A. Yes. 

Q. How much ground is in front of that house, from the 
stoop down to the sidewalk? Do you have much of a front 
yard? A. I don’t know. I would say yes and I would say 
no. I mean, it isn’t a large one, but I mean, considering 
yards in the block, I say yes, I have a nice yard. 

Q. Could you guage that by anything in the courtroom? 

A. I would say from the steps to the sidewalk would be 
about six or seven feet, I imagine, or maybe a little over. 

Q. On the side of your house you have a small yard, don’t 
you, maybe six or eight feet to the sidewalk? A. Yes, 
maybe. 

Q. When you enter in the rear, where is that entrance? 

A. It is at the back of the house. 

Q. Is it in back of the house? A. Uh-huh. 

Q. It is not on the side? A. We go in from the side, but 
I mean when we get in the yard, we go in the back. 

Q. What it amounts to, then, is you walk off of the W 
Street sidewalk and walk parallel to the alley, don’t you; 

that is, the north and south alley that runs behind | 
267 your house? A. Yes. 

Q. And you walk parallel to that? A. Yes. 

Q. And until you get behind your house. Then you turn 
right? A. That is right. 

Q. And go in the back? A. That is right. 

Q. There is a back porch there? A. Yes. 

Q. Is there a fence around the side? A. Uh-huh. I mean 
a hedge and fence. 

Q. Is there a gate or an open way on the W Street side? 

A. Yes. There was not when we went there, but when we 
went there we placed the gate there. 

Q. That was a solid hedge or fence at the time you moved 
in? A. The hedge has always been there but the gate to 
the first entrance we placed there— 

Mr. Collins (interposing). To the entrance—which en¬ 
trance? 
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The Wtiness. To the first entrance. The yard is divided 
into two sections and the first section, there was no gate, 
but there was a wooden gate just as you go down the steps 
into the backyard. The little small back yard we have 

268 was cut off. 

By Mr. Crooks: 

Q. Was that off of the alley? A. No. That is on W 
Street. 

Q. When did you move in there, Mrs. Upperman? A. 
March, 1945. 

Q. Are you familiar with the houses in the block north 
of you, above you! A. Yes, I am. 

Mr. Collins. Your Honor, I object, on the ground that 
he is exceeding the scope of my direct examination. 

I asked nothing about across the street. 

Mr. Crooks. I wish to ask this, if the Court please: 
whether the front face of her house is in line with the front 
faces of the houses on the north. In other words, the 83 W 
Street house. 

I established from this witness where her building was 
actually located on the lot. 

The Court. I understand. 

Mr. Crooks. About 6 feet out from the curb or back from 
the sidewalk, rather. 

The Court. Yes, sir. 

Mr. Crooks. Now I am attempting to find out whether 
the houses in the 2200 block— 

The Court. What is that, to the north? 

269 Mr. Crooks. That is right. Including 83 W—are 
substantially the same distance back from the side¬ 
walk. 

The Court. I will let her answer that, if she knows. 

Is your house nearer the east curb of First Street than 
the houses in the next block to the north are to the curb? 

Bv Mr. Crooks: 

Q. Do you know 83 W Street, are you familiar with that? 
A. Yes, I am. 
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Q. And you know that that is in line with all the other j 
houses that go up from the north of that? A. Yes. 

Q. Is that house further back from First Street than your j 
house? A. Further back? 

The Court. Further back from the sidewalk. In other | 

words, have they got more lawn in front of their house than I 

vou have in front of vours? 

* . * 

Mr. Collins. May I suggest that inasmuch as the Court j 
is going to view that premises, that you will find all that j 
out for yourself? j 

Mr. Crooks. I was doing it for two purposes, one was to j 
establish the fact, and the second was to test her ability j 
to observe these measurements. 

The Court. I think she has given the best estimate she | 
could. 

270 Mr. Crooks. She has not answered yet. 

The Witness. I am not sure, because I never no¬ 
ticed. 

Mr. Crooks. Then I am satisfied. 

Redirect Examination j 

Bv Mr. Collins: 

Q. Would you mind comparing, as best you can, your j 
house and the house on the other corner, S3 W, as best you 
can ? 

Mr. Crooks. If the Court please, that goes to the very \ 
thing he just objected to. 

Mr. Collins. Yes, but the Court let you do it. 

The Court. No, I didn’t. 

Mr. Crooks. No, I stopped. 

The Court. She could not answer the question, you see. j 
She said she could not. 

Mr. Collins. Well, she could not tell exactly how t’arj 
back it was from the street, or something like that, I think! 
was the question. 

Now I have asked a little more general question, to let! 
her tell what she can about the location. 
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The Court. 1 will not hear her now, gentlemen. I will 
go out with all of you gentlemen at the time to see it. 

**•**•*»*<. 

284 William Calomiris. 
***#»»**** 

Direct Examination 

By Mr. Collins: 

Q. State your full name. A. William Calomiris. 

Q. Mr. Calomiris, will you kindly tell the Court your busi¬ 
ness and profession? A. I am a real estate broker. 

Q. How long have you been engaged in the real estate 
business? A. Approximately eight years. 

Q. In the District of Columbia? A. Yes. 

Q. During that time have you handled property that has 
been sold both to white and colored? A. Yes, I have. 

Q. In your transactions do you purchase proper- 

285 ties on your own and then resell them ? A. I do both. 

Mr. Crooks. If the Court please, I would like the 
gentleman to indicate the purpose of calling this witness. 
The Court. What is the purpose, sir? 

Mr. Collins. I am simply endeavoring to show, your 
Honor,—to lay a foundation as to real estate, and that he 
is an expert in the real estate line, and competent to testify 
as to the market of real estate for white and colored in 
this day and age. 

That is the offer 1 made vesterdav afternoon and asked 

0 * 

the Court if it would take judicial notice of it. 

* The Court. Let me ask you this, sir: If there have 
been no changed conditions in that area since the entry 
of the covenant, would this be admissible or material? 

Mr. Collins. I think it would, your Honor. 

The Court. What is your authority, sir? 

Mr. Collins. I will only have to give my reasons. I do 
not have any precise case on the point. 

The Court. I will hear you. 
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Mr. Collins. My reason would be this, your Honor: it is 
essential in this case, first of all, the element of damage to 
the plaintiffs must be established and I am endeavoring to 
rebut that by this testimony. Secondly, I think that as far 
as any defense is concerned and the rights of the 

286 tenants there involved, it is essential to show the 
hardship that an injunction would bring upon them. 

This testimony will tend to show that the colored market 
pays a higher price than the white market for property such 
as this; that also comparable rental or housing accommo¬ 
dations, for that, colored pay higher, so that financially 
there is no harm to the plaintiffs. 

The Court. Might it not follow from that that the higher 
prices fall from the density of the occupation? 

Mr. Collins. Because of what, sir? 

The Court. Greater density of use. 

There are so many variables. 

Mr. Collins. I admit that there are variables, but I think 
that one factor and probably the main one is the old law 
of supply and demand, and your density of occupation is 
merely a result of your supply and demand. 

Scarcity of supply, increased demand, and on the ele¬ 
ment of hardship your density of occupation that you sug¬ 
gest, in turn, shows the difficulty they have in getting hous¬ 
ing accommodations. 

The Court. I don’t think we can decide this on whether 
or not it is difficult to get housing facilities, under the law. 

In other words, let me see what you want to proffer. Are 
you presenting this witness, you say, who will testify to 
that? 

287 Mr. Collins. Housing accommodations for Negroes 
are scarcer than for white. They pay a higher price 

both to rent and to buy, and that continues not merely for 
the first one or two that go into a block, but that continues 
to be the case. 

And, secondly,—or thirdly, that housing accommodations 
for whites and Negroes are both in very short supply, but 
especially is that true in the case of the colored. 
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The Court. Have you anything- to say, Mr. Crooks? 

Mr. Crooks. If the Court please, as I have indicated 
before, 1 do not believe that the issue in this case, or in 
any cases similar to this, is whether or not it creates a 
hardship on anybody, or whether or not persons pay higher 
prices for something-. 

The Court. Do you object to this, sir? 

Mr. Crooks. I object to it; yes, sir. 

The Court. I will sustain your objection. 

Mr. Collins. Then, with that ruling, I have two or three 
other witnesses who would give comparable testimony, your 
Honor, and I trust you are sustaining the objection as to 
all of them. 

The Court. Yes, sir. 

Mr. Urciolo. Would you hear me on that point, please, 
or is your ruling finished? 

The Court. If it is the same point, sir, I will over- 
288 rule it. 

Mr. Urciolo. It is the same point, your Honor. 

May I join in, for the record, that I have brought several 
experts here to testify and for the record may I state by 

wav of tender what their testimonv would have been had 

•> •> 

it been allowed? 

The Court. Is it to the same effect as this, sir? If so. 
we can save you time. 

Mr. Urciolo. Not exactly. 

The Court. Well, state only in what way it would not be 
the same. 

Mr. Urciolo. I would have particularly brought out that 
the Negroes are forced to pay because of covenants at least 
33 percent more than the whites; that it is not true that 
only the first one or two pay higher— 

The Court. That is duplication, sir. 

Mr. Urciolo. But rather that the first one pays less and 
all the rest pay more, at least by 33 percent. 

Mr. Collins. One more point, your Honor. 

Mr. Urciolo. Yes, one more point. I would have also 
brought out bv this witness that he has a house on First 
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Street, namely, 2028, that lie was offered $17,500 from Ne¬ 
groes for, that he found out there was a covenant on it, and 
for eight months he has been trying to sell it to white for 
$14,000. 

The Court. All right, sir. 

289 Mr. Collins. If that is your Honor’s ruling on the 
point, then I have nothing to ask of Mr. Calomiris, 
and may I step out and tell the others? 

The Court. Yes. 

Mr. Urciolo. I think I should add for the record that I 
bad here to testify Mr. William Calomiris, Mr. Romeo W. 
O’Rag, Mr. Tyson, Mr. James G. Thomas, Mr. Brillo. All 
of these are real estate men with the exception of Mr. Tyson. 

(The witness left the stand.) 

Mr. Urciolo. At this time, your Honor, I would like to 
state for the record that I had also brought in some people 
that I was going to put Mrs. Bogan on the stand to test 
her good faith, to see whether she could tell if they were 
colored or white, which I expect your Honor will overrule. 

You asked yesterday that I bring them in so that your 
Honor would have opportunity to rule. 

The Court. Did I ask you, sir? 

Mr. Urciolo. I made tender yesterday— 

The Court. I say to you, sir, that if they testify as to 
Negro blood, there would be no necessity to have them 
testify, because the issue here as to whether or not this 
covenant restricts Negro blood, that is the substance of it. 
If that is so, there would be no point in having evidence 
from people that did not believe or did not know. 
#•**••*••*• 



